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U.S. Customs Service 


Treasury Decisions 


(T.D. 81-19) 


Vessel Manifest Filing Procedure and Disclosure Requirements— 
Customs Regulations Amended 


Parts 4 and 103, Customs Regulations, relating to vessels in foreign and domestic 
trades and availability of information, amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


PART 1083—-AVAILABILITY OF INFORMATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: Public Law 96-275, an Act to protect the confidenti- 
ality of Shippers’ Export Declarations, and to standardize export 
data submission and disclosure requirements, made changes in laws 
enforced by Customs. This document amends the Customs Regula- 
tions to establish new procedures needed to reflect those changes. 

Specifically, the amended regulations will (1) require that copies 
of bills of lading or equivalent commercial documents relating to all 
cargo encompassed by the outward manifest be attached to that 
manifest (now an alternative procedure), (2) modify the procedure 
whereby a shipper may request confidential treatment for certain 
information, (3) expand the information contained in an outward 
manifest subject to public disclosure, (4) allow the Secretary of the 
Treasury to withhold information from manifests on a shipment-by- 
shipment basis if disclosure “‘is likely to pose a threat of personal 
injury or property damage,” and (5) provide a biennial renewal 
period for a shipper’s certification claiming (application for) con- 
fidential treatment. 
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EFFECTIVE DATES: Amendment to section 4.63, Customs Regula- 
tions (19 CFR 4.63), (upon publication in the Federa! Register) ; 
amendment to section 103.11, Customs Regulations (19 CFR 103.11), 
(60 days from date of publication in the Federal Register). 


FOR FURTHER INFORMATION CONTACT: Disclosure aspect: 
Doris Robinson, Regulations and Information Division (566-8681) ; 
manifest filing procedure aspect: Jerry Laderberg, Carriers, Drawback 
and Bonds Division (566-5706), or Pete D’Heur, Cargo Processing 
Division (566-5354). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Public Law 96-275, an act “‘to protect the confidentiality of Shippers’ 
Export Declarations, and to standardize export data submission and 
disclosure requirements,” was approved on June 17, 1980. Section 2 
of the act amends 46 U.S.C. 93 to require amendments to the Customs 
Regulations to implement new procedures established by the statute. 
Section 4(b) of the act made the amendment to 46 U.S.C. 93 effective 
45 days after enactment of the statute, i.e., August 1, 1980. 

The outward manifest consists of several documents, but is pri- 
marily a cargo declaration that is presented to Customs when a vessel 
departs the United States (clears) for a foreign destination. Section 
4.63, Customs Regulations, now provides for the filing with Customs 
of a Cargo Declaration, Customs Form (CF) 1302, which is a compos- 
ite of the information contained in bills of lading and other commercial 
documents. Alternatively, Customs permits the filing of a Cargo 
Declaration, Outward With Commercial Forms, CF 1302-A, to which 
all necessary bills of lading and other commercial documents must be 
attached. The result of this amendment is to make the current alterna- 
tive procedure of filing a CF 1302-A with attachments mandatory, and 
eliminate the use of the CF 1302 (without attachments) as part of 
outward manifests. The CF 1302 may continue to be used if bills of 
lading or equivalent commercial documents relating to all cargo are 
attached to that form. 

Section 103.11, Customs Regulations, presently provides for dis- 
closure to the public and the press of certain information contained in 
vessel manifests and summary statistical reports, as well as the sus- 
pension of disclosure upon written application of a shipper, consignee, 
or importer. That section has been amended in accord with the require- 
ments of the statute to (1) expand the information contained in an 
outward manifest which is subject to public disclosure to include the 
address of the shipper and the port of exit, (2) allow the Secretary of 
the Treasury to withhold information from outward manifests on a 
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shipment-by-shipment basis if disclosure “‘is likely to pose a threat of 
personal injury or property damage,” and (3) provide a biennial 
renewal period for a shipper’s certification claiming confidential 
treatment of the shipper’s name and address contained in the outward 
manifest. 

In addition, section 103.11 has been amended to describe the new 
certification a shipper must file with Customs to be granted confidential 
treatment of his/her name and address. 

The act makes available for public disclosure the name and address 
of the shipper unless a biennial certification claiming confidential 
treatment is: received by Customs. For shippers claiming confiden- 
tiality after August 1, 1980, their certifications will be valid for 2 years 
from the date of the submission to Customs of the certification. A 
shipper who, before August 1, 1980, had applied for and obtained 
Customs approval of a claim for confidential treatment of the shipper’s 
name, must submit to Customs a new certification claiming confiden- 
tiality of the shipper’s name and address if desired, following the 
procedure described in amended section 103.11. However, claims of 
confidentiality made by a shipper and approved by Customs prior 
to August 1, 1980, will continue in effect until 60 days after the 
publication in the Federal Register of this final rule document (Treas- 
ury Decision) amending the Customs Regulations to implement the 
new law. In either case, the burden of certification renewal rests with 
the shipper. 

In this regard, Customs published a General Notice in the Federal 
Register on August 20, 1980 (45 F.R. 55559), advising exporters 
and others of the new procedure required by the act. 

Customs does not intend to verify either the certification itself 
or whether confidentiality should be granted in a given case. There- 
fore, lacking information to arouse suspicion of falsehood, Customs 
will accept routinely any certification at face value. 


APPLICABILITY OF EXECUTIVE ORDER 12044 


These amendments are not considered to be significant under the 
criteria contained in the Treasury Directive published in the Federal 
Register on November 8, 1978 (43 F.R. 52150), implementing E.O. 
12044, “Improving Government Regulations.’’ They were the subject 
of work plan 80-8, approved by the Treasury Department on October 9, 
1980. 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


The legislative process Jeading to the enactment of Public Law 96- 
275 already has afforded a measure of public participation. In addi- 
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tion, (1) a telex describing the changes in outward manifest procedures 
was transmitted to Customs field offices (and made available to the 
public by those offices), (2) the text of the Jaw was published as T.D. 
80-184 in the Customs BuLuetin of July 23, 1980, to provide wider 
dissemination of the statutory changes, and (3) a general notice 
advising the exporting community of the changes in procedure 
regarding disclosure of information was published in the Federal 
Register on August 20, 1980 (45 F.R. 55559). 

Because the subject matter of this amendment merely implements 
specific statutory requirements, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are found to be unnecessary, 
and, in respect to the amendment to section 4.63, Customs Regula- 
tions, relating to manifest filing procedures, a delayed effective date 
is not required pursuant to 5 U.S.C. 553(d) (3). 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Information Division, Office of Regulations and 
Rulings. However, personnel from other Customs offices participated 
in its development. 


AMENDMENTS TO THE REGULATIONS 


Parts 4 and 103, Customs Regulations (19 CFR parts 4, 103), are 
amended as set forth below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


Section 4.63 is amended to read as follows: 

4.63 Outward cargo declaration; shippers’ export declarations. 

(a) No vessel shall be cleared directly for a foreign port, or for a 
foreign port by way of another domestic port or other domestic ports 
(see section 4.87(b)), unless there has been filed with the district 
director at the port from which clearance is being obtained (1) a 
Cargo Declaration, Customs Form 1302, or a Cargo Declaration Out- 
ward With Commercial Forms, Customs Form 1302-A, either form 
with copies of bills of lading or equivalent commercial forms relating 
to all cargo encompassed by the manifest attached thereto (i.e., 
with attachments), together with a properly executed Master’s Oath 
on Entry of Vessel in Foreign Trade, Customs Form 1300, and such 
export declarations as are required by pertinent regulations of the 
Bureau of the Census, Department of Commerce, or (2) an incomplete 
Cargo Declaration as provided for in section 4.75. 

(b) Except as hereafter stated, the number of the export declaration 
covering each shipment for which an authenticated export declaration 
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is required shall be shown on the Cargo Declaration, Customs Form 
1302 (with attachments) or 1302—A, in the marginal column headed 
“B/L No.” If an export declaration is not required for a shipment, a 
notation shall be made on the Cargo Declaration describing the basis 
for the exemption with a reference to the number of the section in the 
Census Regulations (see sections 30.39 and 30.50-30.57, title 15, 
Code of Federal Regulations) where the particular exemption is 
provided. Where shipments are exempt on the basis of value and desti- 
nation, the appearance of the value and destination on a bill of lading 
or other commercial form is acceptable as evidence of the exemption 
and reference to the applicable section in the Census Regulations is 
not required. 

(c) The list of cargo may be shown on bills of lading, cargo lists, or 
other commercial forms, provided that: 

(1) The Cargo Declaration, Customs Form 1302 (with attach- 
ments) or 1302-A, is completely executed except for particulars 
as to cargo; 

(2) The commercial forms are securely attached to the Cargo 
Declaration in such manner as to constitute one document; 

(3) The commercial forms are incorporated by a suitable 
reference on the face of the Cargo Declaration such as, ‘Cargo. as 
per attached commercial forms;’’ and 

(4) There is shown on the face of each such commercial form 
the information required by the Cargo Declaration for the cargo 
covered by that form. 

(d) For each shipment to be exported under an entry or withdrawal 
for exportation or for transportation and exportation, the Cargo 
Declaration, Customs Form 1302 (with attachments) or 1302-A, or 
commercial document attached to the Cargo Declaration and made 
a part thereof in accordance with paragraph (c) of this section shall 
clearly show for such shipment the number, date, and class of such 
Customs entry or withdrawal (i.e., T. & E., Wd. T. & E., L.E., Wd. 
Ex., or Wd. T., as applicable) and the name of the port where the 
entry or withdrawal was filed if other than the port where the mer- 
chandise is laden for exportation. 

(e) Customs officers shall accept a Cargo Declaration, Customs 
Form 1302 (with attachments) or 1302-A, covering containerized 
or palletized cargo which indicates by the use of appropriate words 
of qualification (see section 4.7a(c)(3)) that the declaration has been 
prepared on the basis of information furnished by the shipper. 


(R.S. 251, as amended, 4197, as amended, 4199, as amended, 4200, 
as amended, section 624, 46 Stat. 759 (19 U.S.C. 66, 1624; 46 U.S.C. 
91, 92, 93), and Pub. L. 96-275, June 17, 1980.) 
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PART 103——-AVAILABILITY OF INFORMATION 


Section 103.11 is amended to read as follows: 

103.11 Information on vessel manifests and summary statistical 
reports. 

(a) Disclosure to members of the press. Although the following classes 
of information are exempt from the requirement of disclosure under 
the provisions of section 103.10, accredited representatives of the 
press, including newspapers, commercial magazines, trade journals, 
and similar publications may be permitted to examine vessel mani- 
fests and summary statistical reports of imports and exports and to 
copy therefrom for publication information and data not of a con- 
fidential nature, subject to the following rules: 

(1) Of the information and data appearing on outward mani- 
fests, only the name and address of the shipper, general character 
of the cargo, number of packages and gross weight, name of 
vessel or carrier, port of exit, port of destination, and country of 
destination may be copied and published. However, if the Secre- 
tary of the Treasury makes an affirmative finding on a shipment- 
by-shipment basis that disclosure of the above information is 
likely to pose a threat of personal injury or property damage, that 
information shall not be disclosed to the public. 

(2) Commercial or financial information, such as the names 
of the consignees, and marks and numbers shall not be copied 
from outward manifests or any other papers. 

(3) Of the information shown on inward manifests, only the 
name of the consignee, the general character of the commodity, 
the quantity (or value), name of vessel, and the country of 
dispatch shall be copied and published. When an inward manifest 
shows both quantity and value of the commodity, either may 
be copied and published, but not both in any instance. 

(b) Review of data. All copies and notations from inward or outward 
manifests shall be submitted for examination by a Customs officer 
designated for that purpose. 

(c) Disclosure to the public. Members of the public shal be permitted 
to obtain information from, but not examine, vessel manifests, sub- 
ject to the rules set forth in paragraphs (a) and (b) of this section. 
However, importers and exporters or their duly authorized brokers, 
attorneys, or agents may be permitted to examine manifests with 
respect to any consignment of goods in which they have a proper 
and legal interest as principal or agent, but shall not be permitted to 
make any general examination of manifests or make any copies or 
notations from them except with reference to the particular impor- 
tation or exportation in which they have a proper and legal interest. 
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(d) Suspension of disclosure. (1) Inward manifest. Except as provided 
in section 103.14, upon written application of a consignee or importer, 
access to the name of such consignee or importer, on an inward 
manifest will thereafter be refused. 

(2) Outward manifest. If a shipper wishes to request confidential 
treatment. by Customs of the shipper’s name and address contained 
in an outward manifest, the following procedure shall be followed: 

(i) A shipper, or authorized employee or official of the shipper, 
must submit a certification claiming confidential treatment of the 
shipper’s name and address. The certification shall include the 
shipper’s Internal Revenue Service employer number, if available. 

(ii) There is no prescribed format for a certification. 

(iii) The certification must be submitted to the Regional 
Commissioner for the region in which the port of exportation is 
located. 

(iv) Each certification will be valid for a period of two (2) 
years from the date of its submission to Customs. 

(3) If any individual shall abuse the privilege granted him of 
examining inward and outward manifests or shall make any improper 
use of any information or data obtained from such manifests or other 
papers filed in the customhouse, both he and the party or publica- 
tion which he represents shall thereafter be denied access to such 
papers. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 501, 65 Stat. 
290, as amended (5 U.S.C. 522, 19 U.S.C. 66, 1624).) 
Wiuram T. ArcHey, 
Acting Commissioner of Customs. 


Approved: January 14, 1981. 
Ricwarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Jan. 29, 1981 (46 F.R. 9567)] 


(T.D. 81-20) 
Customs Approved Public Gauger 


Approval of public gauger performing gauging under standards and procedures 
required by Customs 


Notice is hereby given pursuant to the provisions of section 151.43 
of the Customs Regulations (19 CFR 151.43) that the application 
of Columbia Inspection, Inc., 7200 N. Fessenden Street, Portland, 
Oreg. 97203, to gauge imported petroleum and petroleum products 
in the Customs districts of Portland, Oreg., Seattle, Wash., Houston, 


336-949 0 - 81 - 2 
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Tex., and Los Angeles, Calif., in accordance with the provisions of 
section 151.43 of the Customs Regulations is approved. 
Dated: January 23, 1981. 
A. Piazza, 
Director, 
Entry, Procedures and Penalties Division. 


[Published in the Federal Register, Jan. 29, 1981 (46 F.R. 9844)] 


(T.D. 81-21) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in Taiwan 


There is published below a directive of November 7, 1980, re- 
ceived by the Commissioner of Customs from the Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning a 
change in the definition of certain traditional Chinese exempt items 
manufactured or produced in Taiwan. This directive amends, but 
does not cancel, that Committee’s directive of October 30, 1978 
(T.D. 78-475). 


This directive was published in the Federal Register on Novem- 
ber 21, 1980 (45 F.R. 77103), by the Committee. 


(QUO-2-1) 
Dated: January 26, 1981. 


Wiuuram D. Styne 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


Unitep States DEPARTMENT OF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., November 7, 1980. 


Committee for the Implementation of Textile Agreements 


ComMIssIONER oF CusToMs, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: This directive further amends, but does 
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not cancel, the directive of October 30, 1976, which amended the 
definition for traditional Chinese padded jackets from Taiwan. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Agreement of June 8, 
1978, as amended, concerning cotton, wool and manmade fiber textile 
products exported from Taiwan, and in accordance with the provisions 
of Executive Order 11651 of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977, you are directed, effective on De- 
cember 1, 1980, to further amend the definition for traditional Chinese 
padded jackets in the directive of October 30, 1978 to include the 
following: 


Traditional Chinese Garments: 


1. Jackets, three-quarter length or shorter, of woven fabric 
usually with Chinese figures in the weave but may be plain/ 
woven otherwise figured or printed. They have a low mandarin 
collar, long sleeves, and full frontal openings, with “‘frog’’ type 
closures (looped fastenings made of braid, cording, et cetera, used 
with a matching knot or toggle of the same material). 

2. Fur or imitation fur-lined jackets, which may or may. not be 
reversible, and are otherwise identical in appearance and con- 
struction with the jackets described above. 

3. Vest, sleeveless garments extending from the neck area to waist, 
with or without pockets at the waist. They are otherwise identical 
in appearance and construction with the jackets described above. 

The actions taken with respect to the Government of Taiwan and 
with respect to imports of cotton, wool, and manmade fiber textile 
products from Taiwan have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, these directions to the 
Commissioner of Customs, which are necessary for the implementation 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 
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(T.D. 81-22) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C) 


Brazil cruzeiro: 

January 12-16, 1981 $0. 0149 
People’s Republic of China yuan: 

January 12, 1981 $0. 650576 

January 13-15, 1981 . 647291 

January 16, 1981 . 642797 
Hong Kong dollar: 

January 12, 1981 $0. 194175 

January 13, 1981 . 193349 

January 14, 1981 . 193069 

January 15, 1981 . 193162 

January 16, 1981 . 192901 
Iran rial: 

January 12-16, 1981 Not available 
Philippines peso: 

January 12-16, 1981 $0. 1320 
Singapore dollar: 

January 12, 1981 $0. 479962 

January 13, 1981 . 477441 

January 14, 1981 . 479042 

January 15, 1981 . 479616 

January 16, 1981 . 481000 
Thailand baht (tical) : 

January 12-16, 1981 $0. 0484 
Venezuela bolivar: 

January 12-16, 1981 $0. 2329 
(LIQ-3-01 O:C:E) 

Date: January 16, 1981. 
Gwenn Kuiern Krrscuner, 
Acting Chief, 
Customs Information Exchange. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLETIN. 
Donatp W. Lewis, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 81-26) 


Brokers: Powers of Attorney; Powers of Attorney Granted to 
Employees of Broker; Filing Requirement 


Date: March 27, 1980 
File: ENT-1-01:RRUEE 
712651 MK 


This refers to your letter of March 7, 1980, requesting our inter- 
pretation of section 141.46, Customs Regulations. You state that 
some marine divisions contend that a customhouse broker must have 
a power of attorney filed in the marine division to transact marine 
business. You interpret that provision as applying to all Customs 
business transacted by a broker, including vessel, vehicle, and air 
transactions. You also believe that section 141.46 requires a broker 
to have a power of attorney from his principal, but that the broker 
is not required to file that power of attorney with Customs in order to 
transact any business, including marine transactions. 

We interpret section 141.46 as providing that a broker shall retain 
powers of attorney granted to him with his books and records. How- 
ever, powers of attorney which a broker grants to his employees, or 
a statement identifying them must be filed with the appropriate Dis- 
trict Director, in accordance with section 111.3(b) of the regulations. 

11 
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Transactions under Customs laws and regulations relating to vessel, 
vehicle and air transportation are included among the types of Cus- 
toms business which a broker may be authorized to conduct on behalf 
of his principal. These are generally described in the Customs power 
of attorney form, CF 5291. 

To insure uniform interpretation of the cited provisions, we will 
distribute copies of this ruling to all ports. 


(C.S.D. 81-27) 


Exemptions: Customs Treatment of United States Residents Who 
Own or Rent Vacation Homes in Foreign Countries 


Date: April 3, 1980 
File: BAG-5-05-RRUEE 
711763 JB 

This ruling concerns residents of the United States who own or rent 
seasonal homes or otherwise reside seasonally in a contiguous country 
and who return on incidental visits to the United States claiming 
optional nonresident status for free entry of articles acquired abroad, 
including vehicles of foreign manufacture. 

Issue.—May a resident of the United States who owns or rents a 
seasonal home or otherwise resides seasonally in a contiguous country 
and visits the United States on incidental trips enter personal effects 
acquired abroad, including a foreign automobile, on such occasions 
under optional claim of nonresident status? 

Facts.—A resident of the United States owns a summer residence in 
British Columbia, Canada, where he lives in the summer season. The 
person is regarded as a seasonal summe: visitor by Canadian authori- 
ties and is not required to obtain a visa. He maintains a car of Euro- 
pean manufacture, purchased abroad, at the summer home year- 
round and is required to register the vehicle in the Canadian province. 
The car is driven to neighboring areas in the United States on occasion 
and he wishes to enter it free of duty under optional claim for non- 
resident status when arriving in the United States for short trips. The 
automobile presumably contorms to Federal motor vehicle satety and 
emission standards. 

Law and Analysis —In T.D. 51679, May 20, 1947, the Customs 
Service ruled on the applicability of the then existing $100 exemption 
to U.S. residents who owned or rented homes or cottages in a foreign 
country for the season. In those cases where the person continued to 
reside in the United States and visited the foreign country several 
times weekly, he would be treated as a returning resident on his various 
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arrivals and allowed the $100 exemption, subject to the 48-hour and 
30-day provisions. In those cases where the person lived for the season 
in the foreign country, and returned to the United States daily for 
work or for short periods only, he would be treated as a person arriving 
incident to foreign travel (see section 148.17 of the present Customs 
Regulations). This person would be entitled to the personal exemption 
of $100 upon his final return to the United States at the end of the 
season. Neither of these alternatives provide an exemption from duty 
for dutiable articles, based on the condition that the articles will be 
taken back out of the country. 

The individual involved in the present situation clearly falls within 
the second category above, since he lives for the season in Canada, 
and only visits the United States several times during the season. 
Accordingly, the foreign vehicle he drives into the United States would 
be subject to duty on his first arrival in the United States. His per- 
sonal exemption of $300 could be applied against the value of the ve- 
hicle, if available. The vehicle would be free of duty on subsequent 
trips into and out of the U.S., upon satisfying Customs that duty 
had been paid on the first arrival. 

Since the issuance of T.D. 51679, sections 148.2(d) and 148.8, 
regarding optional nonresident status, have been added to the Customs 
Regulations. These sections authorize persons who would otherwise 
be treated as returning residents to claim the status of nonresidents 
when they visit the United States for short visits. This enables them 
to bring in various articles of personal property free of duty for use 
during their visits, provided they take them out of the country when 
they leave. The articles would be subject to duty on the person’s final 
return tothe United States, of course, if he still had them. This provision 
is intended for the benefit of those residents of the United States who 
are employed abroad or are otherwise living abroad for extended peri- 
ods of time, and visit the United States occasionally during this time. 
It clearly was not intended to apply to the many U.S. residents who 
are vacationing abroad or living abroad for a few days, weeks, or 
months during the year, and whose status is covered by section 148.17 
of the Customs Regulations and T.D. 51679. 

Holding.—A resident of the United States who resides seasonally 
in a contiguous foreign country and who returns to the United States 
on incidental trips may not claim optional nonresident Customs status 
for short visits in order to enter accompanying articles acquired 
abroad under the personal exemptions from duty and tax available 
to nonresidents. The articles acquired abroad may be entered under 
the personal exemptions available to returning residents if they apply. 
If duty is paid on the articles, the items may be entered duty free 
on subsequent importations upon satisfying Customs officers that 
duty has been paid. 
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Entry: Whether a Civil Aircraft Which Previously Received Draw- 
back is Entitled to Duty-Free Entry Under the Civil Aircraft 
Agreement 

Date: April 15, 1980 
File: ENT-1-01:RRUEE 
712699 EM 


This ruling concerns whether a civil aircraft which previously re- 
ceived drawback is entitled to duty free entry under the Civil Air- 
craft Agreement. (Title VI of Public Law 96-39). 

Issue-——Does the fact that a civil aircraft previously received 
drawback preclude it from being entered duty free under the Civil 
Aircraft Agreement? 

Facts—An American company has sold a number of its aircraft 
to major commercial carriers throughout the world. It has been the 
practice of that company to obtain drawback on all aircraft sold 
and delivered to foreign carriers. A number of such aircraft are 
returned at various times by the foreign carriers to the American 
manufacturer for modification. The American company wishes to 
enter such aircraft when returned as duty free under the Civil Air- 
craft Agreement. 

Law and Analysis—The Agreement on Trade in Civil Aircraft 
provides, among other things, that all civil aircraft as defined in 
that agreement are entitled to duty free entry. Section 601 of Public 
Law 96-39, the statute enacting into law this agreement, was in- 
tended to cover civil aircraft, as well as civil aircraft parts. However, 
the section is so worded that it is questionable whether the statute 
as presently written covers civil aircraft. A technical amendment 
has been introduced in Congress, which would clarify this language 
so as to indicate that civil aircraft are so covered. In the interim, 
Customs is accepting duty free entries for qualified civil aircraft 
and is withholding liquidation of such entries pending the passage 
of this technical amendment. 

We believe that civil aircraft exported with the benefits of draw- 
back are not precluded upon reimportation from being entered duty 
free under the Civil Aircraft Agreement provided there was a bona 
fide exportation for drawback purposes. Neither the statute nor the 
trade agreement prohibits a civil aircraft or a civil aircraft part 
from being entered under the Civil Aircraft Agreement because such 
article had previously received the benefits of drawback. Absent 
specific language on this point, we believe such aircraft would not be 
precluded from duty-free entry under the Civil Aircraft Agreement. 
(T.D. 49162, ORR ruling 75-0134, and ORR rulings No. 041235 E 
dated August 20, 1975, and 209643 dated December 28, 1978 noted.) 
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Holding.—The fact that a civil aircraft had previously received 
drawback would not preclude it from being entered as duty free under 
the Civil Aircraft Agreement. 

It is also pointed out that the present wording of section 601 is 
ambiguous as to whether civil aircraft are covered and that because 
of such ambiguity Customs is accepting duty-free entries of such 
merchandise, but is withholding liquidation of such entries. 


(C.S.D. 81-29) 


Bonds: Termination of Liability on Customs Bonds; Clarification 
of Terms 


Date: May 12, 1980 
File: BON-1-RRUCDB WR 
211485 


Issue.-—Whether termination of a bond is equivalent to cancella- 
tion of a bond? 

Facts.—No facts have been presented. However, an association of 
American importers requested the Customs Service to clarify the 
meaning of the word termination used in C.S.D. 79-392. 

Law and Analysis.—The ruling in issue, C.S.D. 79-392, concerned 
the liability for duty on a consumption entry that may be charged 
against an entry bond. 

The word termination is used in section 113.3, Customs Regula- 
tions (19 CFR 113.3). That section provides that both a principal 
and surety remain liable on a terminated bond for any obligation 
incurred before the bond was terminated. The phrase any obligation 
incurred simply refers to obligations such as the liability to pay 
duty on entered merchandise that is charged against a bond. Because 
liability for an existing obligation charged against a bond does not 
cease when the bond terminates, a district director is required by 
section 113.18, Customs Regulations (19 CFR 113.18), to retain the 
original of each bond approved by the District Director. The original 
copy is retained so that collection proceedings, including a suit on 
the bond, may be taken to collect any unsatisfied obligation incurred 
on a bond. Termination of a bond does not affect the ability of the 
Customs Service to file suit in order to enforce any obligated condi- 
tion, including payment of duty due, of a bond. 

The term cancellation if not synonymous with the term termina- 
tion. Cancellation, which appears in sections 10.39, 113.51, 113.54, 
113.55, 172.21, and 172.22, Customs Regulations (19 CFR 10.39, 113.51, 
113.54, 113.55, 172.21 and 172.22), is used in the sense of annulment. 
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That is, a claim based on a bond condition is wiped out. For example, 
19 CFR 113.55(b) (2), permits cancellation by payment of liquidated 
damages of a bond given to guarantee exportation of an article that 
was temporarily imported under the provisions of schedule 8, part 
5C, Tariff Schedule of the United States (TSUS) (19 U.S.C. 1202). 
On payment of those liquidated damages, the obligation to export 
ceases to exist. 

Termination of a bond has no effect on any obligation charged 
against the bond before it was terminated. Termination of a bond 
simply means that a bond cannot be used to secure any obligation 
that may arise after termination; it has nothing to do with obliga- 
tions charged against the bond before termination. One example, by 
no means an exclusive example, of a terminated bond is that of a 
term bond with an effective period of 1 year. After expiration of the 
l-year period, the bond terminates; it cannot secure performance 
of any obligation that occurs after its expiration date. It seems be- 
yond argument that the bond’s termination does not cancel any 
liability charged against the bond before its termination; it merely 
means that the bond cannot be used to secure any new obligation. 

Another example of termination is that discussed in C.S.D. 79-392: 
liability for duty on entry of merchandise secured by a bond. By 
statute, the liability for payment of all duty due on an entry is not 
fixed until the entry is liquidated. However, when an importer gives 
an entry bond to secure payment of that duty, an obligation against 
that bond is incurred, even though the final amount of duty due will 
not be fixed until liquidation. By givng the bond to guarantee 
future payment, the importer and surety promise to pay any lawful 
duty due when the amount of that duty is finally established, that is, 
when the entry is finally liquidated. Because of the possibility of a 
suspension of liquidation under section 504, Tariff Act of 1930, as 
amended (19 U.S.C. 1504), a voluntary reliquidation under section 
501, Tariff Act of 1930, as amended (19 U.S.C. 1501), a protest under 
section 514, Tariff Act of 1930, as amended (19 U.S.C. 1514), an 
American manufacturer’s petition under section 516, Tariff Act of 
1930, as amended (19 U.S.C. 1516), or a reliquidation on account of 
fraud under section 521, Tariff Act of 1930, as amended (19 U.S.C. 
1521), the actual amount of duty due may not be fixed for several 
years after the date of entry. Because there could be a change in the 
amount of duty due as a result of administrative or judicial action 
under any of those laws, the initial liquidation does not terminate 
the liability for payment until the time period for taking action under 
all of those laws expires. 

For example, if the appropriate Customs officer liquidated an entry 
of merchandise for a certain amount, and then within the 2-year time 
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period under 19 U.S.C. 1521, there was a lawful reliquidation of that 
entry, the bond that secured the entry is liable for the payment of 
any additional duty due as a result of the reliquidation under 19 U.S.C. 
1521. Thus, since the 2-year period under 19 U.S.C. 1521 establishes 
the last possible date for a change in the amount of duty due, the 
expiration of that period terminates liability for establishing the 
duty due. The termination of bond liability is wholly concerned 
with charging a future obligation against the bond; it has nothing to 
do with cancelling an existing liability charged against the bond. Such 
a termination and cancellation are two separate matters; they should 
not be confused. 

A fina] question is whether termination of bond liability affects 
the operation of the statute of limitations set by 28 U.S.C. 2415. It 
does not. The statute of limitations does not begin to run until there 
is a breach of the bond. It is the breach which gives the right of action 
to sue on the bond. Thus, there may be a termination as to future li- 
ability before there is a breach of the bond as to a liability that was 
charged before termination. For example, there can be no breach of 
the bond obligation to pay the amount of liquidated duty due until 
the entry is finally liquidated by posting the notice of liquidation. 
Posting of the notice of liquidation is the demand for payment of 
those duties. If an obligor on the bond does not honor such a lawful 
demand for payment on a liquidated entry secured by the bond, there 
would be a breach of the bond that starts the running of the statute 
of limitations under 28 U.S.C. 2415 as of the time the demand was 
made, the date of liquidation. Unless a protest is allowed the duty is 
fixed and due as of the date of liquidation. 

Moreover, Customs bonds that are acceptable as security for a 
consumption entry are conditioned on a promise to pay the full 
amount of duties found to be due on an entry up to the bond amount. 
Since bond liability for payment of duty on an entry charged against a 
bond is not terminated until the expiration of the 2-year period set by 
19 U.S.C. 1521, payment of increased duties based on the initial 
liquidation does not preclude the assessment of additional duties as a 
result of a lawful reliquidation under 19 U.S.C. 1521 with respect to an 
entry charged against the bond. In such a circumstance, there is the 
possibility of two breaches of the bond: a failure to pay the amount 
based on the initial liquidation, and a failure to pay the amount based 
on the reliquidation under 19 U.S.C. 1521. Because two independent 
breaches would be involved, the running of the statute of limitations 
as to one breach has no connection to the running of the statute with 
respect to the second breach. 

Conversely, since the amount of duty due on an entry may be 
changed until the expiration of the period set by 19 U.S.C. 1521, the 
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liability for that duty is not terminated until expiration of that period 
for a bond obligated to pay that duty. 

Holding.—The ruling published as C.S.D. 79-392 simply discussed 
the termination of liability for the payment of duty on an entry 
secured by a bond. The ruling did not treat the term termination as 
being synonymous with the term cancellation with respect to bond 
liability. Finally, termination of bond liability has no direct connection 
with the statute of limitations since the running of limitations depends 
on when the bond was breached. 

Effect on Other Rulings.—This ruling clarifies headquarters ruling 
BON-1-R:CD:D 210225 WR, dated April 19, 1979, distributed as 
legal determination 79-0288 and published in the Customs Bulletin 
as C.S.D. 79-392. 


(C.S.D. 81-30) 


Vessel Entrance: Foreign Vessels Arriving From Foreign or 
Domestic Ports 


Date: May 22, 1980 
File: VES-5-RRUCDC 
104559 DR 


To: District Director of Customs, Galveston, Tex. 

From: Chief, Carrier Rulings Branch. 

Subject: Apparent conflict between section 4.3(a), Customs Regu- 
lations, and title 19, United States Code, section 1435. 

This is with reference to your memorandum ADM-9-03-G:DD of 
March 25, 1980, concerning the above-captioned subject regarding 
the entry of foreign vessels. You state that the part of section 4.3(a) 
which provides: 


* * * every foreign vessel arriving at a port in the United 
States from another such port or from a foreign port or place 
shall make entry at the customhouse within 48 hours after arrival. 


conflicts with the provision of title 19, United States Code, section 
1435, which states in part: 


The master of any foreign vessel arriving within the limits of 
any customs collection district shall within forty-eight hours 
thereafter, make entry at the customhouse * * *. 


The language of the regulations was phrased to clarify the meaning 
of the statute, i.e., a foreign vessel must make entry regardless of 
whether the port it is arriving from is foreign or domestic, which is 
not the case with an American flag vessel. Although section 4.3(a) 
employs phraseology different from that of the statute, we do not 
perceive that it is in error. 
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You also point out that whereas section 4.3(a) states that a foreign 
vessel shall make entry at the customhouse within 48 hours, section 
4.85(c) of the regulations requires a vessel on an inward movement 
with residue cargo to make entry at subsequent ports within 24 
hours. 

Section 4.85(c) is based on title 19, United States Code, section 
1444, which requires the master of a foreign vessel arriving at sub- 
sequent ports to report the arrival of his vessel and produce the 
permit and a certified copy of the manifest within 24 hours. The 
difference between this procedure and the making of entry is that 
making entry requires, in addition, that the vessel’s document be 
presented. As the burden of complying with this additional require- 
ment at the same time is in most cases insignificant, and as com- 
pliance is of a benefit to Customs, section 4.85(c) was drafted to 
include this requirement as part of the residue cargo procedure. 

Section 1444 of title 19 does not require the entry prescribed in 
section 1435, which is the entry addressed by section 4.3(a) of the 
regulations. Section 1444 is concerned with the timely presentation 
of a permit to proceed. There is no statutory authority for penalizing 
a vessel operator who presents the vessel’s document after the 24- 
hour period for complying with section 1444, if presented within 
48 hours of arrival. However, in view of the fact that the 24-hour 
requirement for entry prescribed in section 4.85(c) has been in the 
regulations for 65 years with no recorded objection from the carrier 
industry, we are of the opinion that an amendment is not warranted 
at this time. 


(C.S.D. 81-31) 


Containers: Foreign-Built Containers Unloaded in the U.S. and Used 
in Domestic Traffic Prior to Exportation 


Date: May 30, 1980 

File: BOR-7-07/BOR-8-04 
RRUCDC 
104579 DR 


This is with reference to your letter of April 8, 1980, concerning 
the applicability of legal determination 3270-01 to proposed activities 
by your company in the domestic transportation of merchandise in 
containers which enter the country as instruments of international 
traffic. 

The containers arrive in the United States with foreign merchandise 
and are transported to Marysville, Ohio, the place of destination, and 
unstuffed. You propose to then use some of the containers in domestic 
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traffic while en route from Marysville to either New York or Norfolk, 
where they would be loaded with export cargo. You also propose to 
transport some of the containers in domestic traffic to Houston, 
where the containers would be unstuffed, then reloaded with export 
cargo from Houston to a foreign port via a west coast port. 

Legal determination 3270-01 is based on section 10.41a(f) of the 
Customs Regulations. Pursuant to subparagraph (2) of paragraph (f), 
a foreign container which enters the country duty-free in international 
traffic may be used in domestic traffic ‘‘ * * * while en route from 
such point of destination of imported cargo [Marysville] to a point 
where export cargo is to be loaded [New York, Norfolk, Houston],”’ 
without becoming subject to duty. 

Accordingly, the proposed use of containers as set forth in your 
letter would not be considered a diversion subjecting the containers 
to the assessment of duty. 


(C.S.D. 81-32) 


Drawback: Exportation of Aircraft by Entry into International Traffic 


Date: June 4, 1980 
File: DRA-1-RRUCDB 
211733 NK 


Isswe.—Whether an aircraft manufactured in the United States is 
considered as exported for purposes of drawback and a temporary 
importation bond upon its original entry in international traffic under 
a foreign registry and its subsequent departure from this country in a 
revenue flight. 

Facts.—An aircraft manufactured in the United States under draw- 
back conditions and with parts imported under a temporary importa- 
tion bond will be sold to a foreign airline. Upon delivery, the aircraft 
will enter international traffic under a foreign flag and registry and 
will depart from this country in a revenue flight. 

Law and analysis.—Our ruling dated July 31, 1978 (209262), T.D. 
78-288, concerned a foreign-owned aircraft that was used in inter- 
national traffic and was imported temporarily under bond for major 
repairs. Upon reentering international traffic under a foreign flag and 
registry and subsequent departure from this country, we held that 
the aircraft was ‘“‘exported’’ within the meaning of section 113.55(a) 
of the Customs Regulations for purposes of canceling the temporary 
importation bond. This ruling expressly overruled T.D. 54619(4) and 
T.D. 54619(6) which held that aircraft departing from this country in 
international traffic were not exported for purposes of canceling a bond 
for exportation. 
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The ruling of July 31, 1978, T.D. 78-288, applies to aircraft entering 
international traffic under a foreign flag that depart from this country 
empty or carrying cargo or passengers. Further, T.D. 78-288 is equally 
applicable to show exportation of an aircraft manufactured under 
drawback conditions. 

Holding.— Upon compliance with applicable laws and regulations, 
an aircraft entering international traffic under a foreign flag and 
registry that subsequently departs from this country empty or in 
revenue service is exported for drawback and for the cancellation of a 
bond for export. 


(C.S.D. 81-33) 


Marking: Special Country of Origin Marking Requirements; Travel 
Clock Cases and Dials 


Date: June 12, 1980 
File: MAR-2-30:RRUEE 
712955 JB 


Issue.—What constitutes proper marking of imported travel clock 
cases and dials with folding outer cases to conform with special mark- 
ing requirements if the dials are not marked on the faces to indicate the 
country of manufacture? 

Facts.—The manually wound travel clocks are attached by inter- 
locking hinges to an outer case measuring 3 by 3 by 1% inches. The 
inner case of the clock is die-stamped on the outside of the back to 
indicate the name of the country of manufacture, ‘“Hong Kong.” A 
protrusion of the interlocking hinge where the hinge is attached to the 
inner case by a screw also indicates the country of manufacture. The 
outer folding case is not marked to indicate the country of manu- 
facture. 

The dial face is marked at the extreme lower portion of the face 
with the name of the country of manufacture. For future importations, 
however, the importer wishes to mark the dial in a location other than 
on the face of the dials. 

Law and analysis.—Schedule 7, part 2, subpart E, headnote 4 (d) 
and (e), provide: 


4. Special marking requirements.—Any movement, case, or dial 
provided for in this subpart, whether imported separately or 
attached to an article provided for in this subpart, shall not be 

ermitted to be entered unless conspicuously sak indelibly marked 
y cutting, die-sinking, engraving or stamping, as specified below: 
* * * * * * * 


(d) Clock cases and other cases provided for in this subpart 
shall be marked on the most visible part of the outside of 
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the back to show the name of the country of manufacture; 


an 
(e) Dials shall be marked to show the name of the country 
of manufacture. 


Headnote 4(e) was amended, as above, by section 510. The Trade 
Agreements Act of 1979, Public Law 96-39, enacted July 26, 1979, 
and effective January 1, 1980 (Pres. Proc. 4707). The effect of the 
amendment is to eliminate the previous requirement that dials be 
marked on the face when they are imported attached to any of the 
articles provided for in part 2E, schedule 7, TSUS. Consequently, 
imported dials may be marked on the reverse side of the dial or dial 
plate in satisfaction of the special marking requirements. 

The inner clock case of the travel clock is properly marked to 
indicate the country of manufacture by the die-stamped legend 
“Hong Kong.” As, however, outer cases for travel clocks are properly 
classifiable under item 720.33, TSUS, and are therefore subject to 
the provisions of headnote 4(d), schedule 7, part 2, subpart E, the 
outer cases must be marked on the most visible part of the outside 
of the back to show the name of the country of manufacture. 

Holding.—Travel clocks with attached outer cases shall be marked 
on the most visible part of the outside of the back of the inner and 
outer cases to show the name of the country of manufacture. The dials 
are not required to be marked on their faces but may be marked on 
the reverse side of the dial or dial plate to show the country of manu- 
facture. (Schedule 7, part 2, subpart E, headnote 4 (d) and (e), TSUS). 

Effect of ruling.—This ruling, as it concerns special marking re- 
quirements of dials for clocks, applies to clocks or clock dials entered, 
or withdrawn from warehouse, for consumption on and after Janu- 
ary 1, 1980. 


(C.S.D. 81-34) 


Carrier Control: Use of Non-Coastwise-Qualified Suction Dredges to 
Enlarge Navigation Channels 


Date: June 23, 1980 
File: VES-3/10-02 
104493 MKT 


This ruling concerns whether the use of two suction dredges, to 
enlarge navigation channels, and the use of a service barge, to trans- 
port and hold fuel for the dredges, would be considered to be coast- 
wise trade within the meaning of title 46, United States Code, section 
883. 

Isswes.—1. Whether the use of two non-coastwise-qualified suction 
dredges, to enlarge navigation channels, would be in violation of 
title 46, United States Code (U.S.C.), section 883? 
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2. Whether the use of a non-coastwise-qualified service barge, to 
transport fuel from shore to another coastwise point where the fuel 
will be transferred to the dredges, would be in violation of section 
883 of title 46? 

Facts.—Your client is the owner of two American-built, U.S.- 
flag dredges and a barge, all of which, for the purpose of this ruling, 
are assumed not to be entitled to the privileges of vessels employed 
in the coastwise trade. The dredges will be used to pump material 
from the sea floor to a spoil area on shore or to another water area 
3,000 to 5,000 feet away from the dredge. The dredges will not carry 
any spoil. Only operational personnel or a maintenance crew will 
stay aboard the dredges when they are moved by tugs. 

The barge will be used to store fuel for the dredges. It will load 
fuel at shore points and be moved to the dredges. The fuel will then 
be consumed aboard the dredges. We assume that all the operations 
of the dredges and barge will occur in U.S. territorial waters. 

Law and analysis.—1. Title 46, United States Code (U.S.C.), sec- 
tion 883 prohibits the transportation of merchandise between points 
in the United States embraced within the coastwise laws or for any 
part of such transportation in a non-coastwise-qualified vessel. ‘“Mer- 
chandise” includes goods, wares, or chattels of every description (19 
U.S.C. 1401(c)). 

The Customs Service has ruled that dredging is not coastwise trade. 
However, the transportation of dredged material may be considered 
to be coastwise trade. It is our opinion that if dredged material has no 
apparent value, will not be used in trade, and will be dumped at 
another point as worthless, the material would not be considered 
“merchandise” within the meaning of section 883. This position was 
recently upheld in Great Lakes Dredge & Dock Co. v. Ludwig, Civil 
No. 78-185 (W.D.N.Y. March 26, 1980). Furthermore, even if the 
spoil were considered to be ‘‘merchandise,” the sole use of the dredge 
in effecting the movement of dredged material through a pipeline 
would not be considered a transportation of merchandise by the dredge 
between points in the United States. 

When the dredge moves from one dredging site to another in U.S. 
waters, its movement will not be considered an engagement in the 
coastwise trade provided that the vessel carries no persons, other than 
the crew, and no supplies or materials, other than those belonging to 
the vessel itself. 

2. The Customs Service has previously ruled that fuel carried on 
board a vessel would be considered “‘merchandise” within the meaning 
of section 883. Thus, if the barge transports fuel from one coastwise 
point to another (including a point within U.S. territorial waters) 
where the fuel is transferred to another vessel, a violation of section 
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883 will occur. Violations of section 883 may result in the forfeiture of 
the merchandise or the assessment of a monetary amount equal to 
its value. 

Holding.—-1. The use of two non-coastwise-qualified suction dredges 
in U.S. territorial waters merely to effect the movement of dredged 
material through a pipeline and to transport no persons other than 
the crew, or supplies other than those of the vessel itself, would not 
violate section 883. 

2. The use of a non-coastwise-qualified service barge, to transport 
fuel loaded at shore points to another coastwise point where the fuel 
will be transferred to another vessel would violate section 883. 

Effect on other rulings.—This ruling follows Customs Service letter 
rulings VES-10-02-R:CD:C 101185 C, July 9, 1974; 101671 ML, 
October 7, 1976; 101289 PH, October 4, 1974; 102446 CR, Decem- 
ber 7, 1976; 103692 MKT, December 28, 1978. 


(C.S.D. 81-35) 


Value: Effect of Further Processing Operations in Intermediate 
Country 


Date: June 24, 1980 
File: CLA-2:RRUCV 
542130 RP 


This is to clarify our letter of December 11, 1979, concerning the 
importation of seamless pipe from Japan. 

In your letter to this office, dated September 25, 1979, you inquired 
whether ocean freight from Japan to Canada and rail freight from 
Canada to Alaska formed part of the dutiable value of the imported 
pipe. In addition, you asked whether certain coating and recrating 
charges incurred in Canada were dutiable charges. Your letter indi- 
cated that the pipe was to be sold on an f.o.b. Japanese port basis. 

In our December 11, 1979, letter to you, we stated: 


* * * (])t is our opinion in the instant case that the ocean and 
rail freight charges and the costs in Canada of coating and recrat- 
ing incurred after the merchandise leaves the Japanese port do 
not form part of the dutiable value of the imported pipe. 


We also held that: 


* * * since the merchandise in question is being shipped to the 
United States through an intermediate country (Canada), it 
becomes necessary to determine the “country of exportation.” 
If the intermediate country is found to be the ‘country of exporta- 
tion,’’ certain costs incurred after shipment from the country of 
origin will be added to the value of the merchandise in order to 
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arrive at the appraised value of the imported merchandise in the 
intermediate country, e.g., the cost of transportation from the 
country of origin to the intermediate country * * *. 

As a result of our December 11, 1979, letter, the national advisory 
import specialist in New York has informed us that the coating of the 
imported pipe in Canada is a process which must be performed in 
order to complete and render serviceable the product desired by the 
U.S. importer. We note that your original inquiry to this office did not 
include this information, and that our response was premised on the 
mistaken assumption that the coating process was incidental to the 
recrating and shipment of the imported pipe to Alaska. 

In a telephone conversation with a member of my staff on May 13, 
1980, you indicated that the coating operation was indeed to be a 
further processing of the pipe in Canada which would significantly 
add to the value of the pipe. 

In view of the above, and in accordance with previous Customs 
rulings on the subject of further processing in intermediate countries, 
we are modifying our December 11, 1979, decision to the extent that 
the coating, packing, and freight (from Japan to the United States) 
charges in the instant case would form part of the dutiable value of the 
imported merchandise. It is settled that where merchandise is further 
processed or treated in an intermediate country, for appraisement 
purposes, the country of exportation is the intermediate country. 

As per your telephone conversation with a member of my staff, we 
note that your client no longer intends to import the merchandise in 
the manner described above. The subject pipe is to be shipped directly 
to the United States, and the coating operation will be performed in 
this country. 

Nevertheless, we are clarifying our December 11, 1979, decision to 
insure uniformity of appraisement in other import transactions of 
this nature which might occur. 


(C.S.D. 81-36) 


Duty Assessment: Determination of Appraised Value as Prerequisite 
for Filing American Manufacturer’s Petition 


Date: June 24, 1980 
File: CLA-2:RRUCV 
542095 JV 


This is in response to your American Manufacturer’s Petition, dated 
January 30, 1979, filed under 19 U.S.C. 1516 (a) and (b), on behalf of 
(name of American manufacturer), alleging that the appraised values 
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of tapered roller bearings and components manufactured in Japan by 
(foreign manufacturer No. 1) and (foreign manufacturer No. 2), are 
too low. (Published in the Federal Register, May 4, 1979 (44 F.R. 
26233)). 

The applicable statute, section 516, Tariff Act of 1930, as amended, 
provides in pertinent part for the filing of a petition with the Secretary 
if such American manufacturer believes that the appraised value of the 
imported merchandise is too low, setting forth that value. 

The appraised value of which section 516 speaks is the appraised 
value which is determined by the appropriate Customs officer pursuant 
to section 500 of the Tariff Act of 1930, as amended (19 U.S.C. 500). 
Thus, appraised value is a term of art and is distinct from other kinds 
of functional values to which the Tariff Act refers, such as entered 
value. Section 489 of the Tariff Act, repealed by the Customs Simpli- 
fication Act of 1953, contrasts the two; value in entry (section 487 of 
the Tariff Act, as amended); and dutiable value (section 503 of the 
Tariff Act of 1930, as amended), to mention a few. 

Section 503, supra, crystallizes the point by providing ‘“‘* * * the 
basis for the assessment of duties on imported merchandise * * * shall 
be the appraised value determined upon liquidation, in accordance with 
section 500 * * *’. (Italic added). For additional commentary re- 
garding appraised value see, for example, (1969) Senate Report No. 
91-576 on S. 2624, which became the Customs Court and Adminis- 
trative Act of 1970, at pages 23 et seq. See also, Oxford University 
Press v. United States (1952), 29 Cust. Ct. 191, 197. 

That the term “appraised value” has the same meaning in section 
516 as it has in section 503 is apparent from the context of each 
provision. Perhaps the clearest exposition of the proposition is found 
in the language of section 516(a) as it existed before its amendment 
in 1970. Under that version of 516, if the Secretary did not agree with 
the appraised value as reported to him by the appraiser, the Secretary 
was obliged to file an appeal for a reappraisement by the Customs 
Court, as then provided in section 501 of the Tariff Act, there being 
no administrative adjustment of appraised values then permitted by 
the Tariff Act. 

No appraised value exists for entries of tapered roller bearings from 
Japan made in 1978 by the involved manufacturers. In fact, there 
have been no liquidations of such entries since at least 1972. 

The best available information on appraised values as set forth in 
your petition does not reflect appraised values at all. Rather that 
information is derived from reports made in 1978 to the Bureau of 
the Census for statistical purposes pursuant to regulations, including 
those in 15 CFR 30.70. Doubtless the information is an accurate 
reflection of what 't portrays. It does not, and could not as a matter 
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of fact and law, portray appraised values as that term is used in the 
context of section 516. 

Until such appraised values are made pursuant to law with respect 
to the entri.s in question, there is no basis in law for making the 
threshold determinations for which 516(b) provides. Consequently, 
since no appraised values exist here, there cannot as a matter of law 
be a petition filed pursuant to subsection (a) with respect to such 
values. Accordingly, your petition is dismissed as premature or as 
otherwise failing to meet the requirements of section 516 (a) and (b). 


(C.S.D. 81-37) 


Classification: Whether an Article is Ornamented in an Accepted 
Trade Sense 


Date: July 2, 1979 
File: CLA-2:R:CV:MC 
060202/060203 BB 


This ruling is in response to a request for reconsideration of Internal 
Advice (I/A) No. 10-78, filed by (name of law firm), on behalf of the 
(name of importer). The request was granted because our original 
response was issued without considering the additional evidence 
that counsel had sought to submit. The basis of the request for re- 
consideration is the belief that an established and uniform practice 
exists to classify the subject garments as not ornamented. On review 
of our decision in I/A No. 10-78, we decided not to limit ourselves 
to this issue, but to reconsider the entire matter. 

Facts, Law and Analysis.—In our reply to I/A No. 10-78, dated 
December 19, 1978, headquarters took the position that a second 
row of stitching along the fold of a box pleat on the back of a raincoat 
constituted ornamentation for tariff purposes. The importer argues 
that an established and uniform practice exists to classify such 
raincoats as not ornamented. To support this argument, a number of 
previously imported raincoats with double stitching along the fold 
of a back pleat are submitted. All of these raincoats had been en- 
tered and liquidated as not ornamented. Headquarters conducted 
a survey of Customs districts and discovered that, although there 
is substantial sentiment for not considering the second row of stitch- 
ing to be ornamentation, no established and uniform practice exists 
concerning the classification of such raincoats. 

Notwithstanding the absence of an established and uniform prac- 
tice to classify these raincoats as not ornamented, we have reviewed 
this matter and decided that our initial response to I/A No. 10-78. 
was inadequate because it did not deal with whether the presence 
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of the second row of stitching would actually influence a person’s 
decision to buy the garment or would otherwise constitute ornamen- 
tation in an accepted trade sense. 

The Customs Service follows the principles expressed in Excelsior 
Import Associates Incorporated v. United States, 79 Cust. Ct. 144, C.D. 
4726 (1977), aff’d CCPA , C.A.D. 1212 (1978), and other 
cases which hold that in order to be ornamented for tariff purposes 
an article must be ornamented in an accepted trade sense. In no case, 
however, has the Customs court defined what constitutes an accepted 
trade sense. Therefore, the Customs Service is guided in this area 
by the decis on of the Court of Customs and Patent Appeals affirming 
the Excelsior case. In that ruling the court held that evidence con- 
cerning the fact consumers regard a certain feature as enhancing a 
garment’s appearance was determinative of whether the garment 
was ornamented in an accepted trade sense. 

There is neither evidence that consumers regard a second row of 
stitching along the fold of a box pleat on the back of a raincoat as 
enhancing the garment’s appearance nor that the presence of the 
second row would influence their decision to buy the garment. We 
believe that consumers, when viewing the subject raincoat, would 
not consider the second row of stitching along the fold of the pleat 
to enhance the appearance of the garment. 

Holding.—Based on the foregoing, we hold that the second row of 
stitching along the fold of the box pleat of the subject raincoat does 
not constitute ornamentation for tariff purposes. 

In accordance with section 177.9(d), Customs Regulations (19 
CFR 177.9(d)), the holding in I/A 10-78 is revoked and the holding 
in this memorandum is substituted therefor. 

A copy of this ruling should be furnished to the importer’s repre- 
sentative. 


(C.S.D. 81-38) 
Instruments of International Traffic: Radioactive Isotope Containers 
Date: July 3, 1980 


File: BOR-7-07-RRUCDC 
104639 MJP 


This ruling concerns the classification of model 650 source-changer 
containers as instruments of international traffic. 

Isswe.—Whether model 650 source-changer containers used in the 
transportation of radioactive isotopes may be classified as instruments 
of international traffic within the meaning of section 322(a), Tariff Act 
of 1930, as amended 19 U.S.C. 1322(a). 
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Facts.—The containers are made of a welded steel housing enclosing 
a uranium shield inside measuring 14 inches high and 10 inches in 
diameter. Each container has a metal tag riveted into the wide side 
stating the name of the manufacturer, the DOT classification, and 
a serial number. There are approximately 250 containers used in this 
service with a life span of 10 to 20 years. These containers will be 
entering through the ports of New York, Boston, San Francisco, and 
Miami. 

Law and Analysis.—To qualify as an instrument of international 
traffic within the meaning of 19 U.S.C. 1322(a), an article must be 
used as a container or holder. Further, the article must be substantial, 
must be suitable for and capable of repeated use and must be used in 
significant numbers in international traffic. 

The Customs Service has previously designated (TD 56343) con- 
tainers, steel jacketed, with paraffin cores or with lead cores or shields, 
specially designed for use in the transportation of radioactive materials, 
as instruments of international traffic. The source changers in the 
present case are substantial, capable of repeated use and will be used 
in significant numbers and in a similar manner to those described in 
T.D. 56343. 

Holding.—The model 650 source changer is similar to the cylinders 
discussed in T.D. 56343 and therefore may be released in accordance 
with the procedures set forth in section 10.41a, Customs Regulations. 


(C.S.D. 81-39) 


Classificat‘on: Exterior Wall Finishes; Application of Similitude 
Clause in Item 798.00, TSUS 


Date: July 11, 1980 
File: CLA-2:RRUCGC 
061872 JH 


Issue.—Whether certain wall coverings are classifiable as paint in 
item 474.30, Tariff Schedules of the United States (TSUS), or plastics 
material in item 445.05, TSUS, or by use of the similitude provision 
in item 798.00, TSUS, classifiable as paint in item 474.30, TSUS. 

Facts.—The products, which are made in Italy, are designed to 
prov de various types of mastic finishes for exte ior walls. 

Compo’s Settef finishes are described as waterproof self-bonding 
synthetic coatings which are usually applied by trowel. The three 
finishes listed were: 

Fless Coat, said to be a coarse paste, aqueous dispersion composed 
of approximately 90 percent coarsely ground limestone and mica, and 
a 10-percent nonbenzenoid synthetic plastics material (polyethyl 
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acetate). Due to its high plasticity, it is said to provide better cover. 
Fless coat is described as being applied by a trowel or a spray. Only 
9 percent of the particulate matter passed through a 325 mesh. 

Rivoland is said to be a multicolored, pebble-texture finish composed 
of acrylate-emulsion resins and washed-marble aggregates. A sample 
is described as an aqueous dispersion containing essentially calcium 
carbonate (limestone) in a nonbenzenoid-synthetic plastics material. 
material. Only 12 percent of the particulate passed through a 325 mesh. 

Daub-Big, a thick, heavily textured wall facing of essentially 
limestone and silica in an aqueous dispersion of a nonbenzenoid-plastics 
material. Only 14 percent of the particulate passes through a 325 
mesh. 

Law and analysis.—Headnote 2, subpart 9C, schedule 4, TSUS, 
states that the term paints and enamel paints covers dispersiens of 
pigments or pigment-like materials with a liquid (vehicle) which are 
suitable for application to surfaces as a thin layer * * *. 

These products do not satisfy that definition. They are not applied 
to surfaces in layers as thin as ordinary paints, nor do they harden to 
an opaque, solid film. 

However, in behalf of the importer, it is urged that by virtue of the 
similitude clause, item 798.00, TSUS, the products should be classified 
as paints. Item 798.00, TSUS, covers any article not provided for 
elsewhere in these schedules which is similar in the use to which it may 
be applied to any article or articles enumerated in any of the dutiable 
provisions of the schedules. 

Primary element of resemblance for similitude purposes is the use to 
which it is applied, and resemblance of material is to be resorted to 
only if there is an equal resemblance in the use to which the non- 
enumerated article and enumerated article may be applied. Dynamic 
Imports Inc. v. United States (C.D. 3674). 

These products are not paints but are used for the same purposes as 
paints—i.e., to provide a decorative and protective finish. The labora- 
tory evaluation describes them as being aqueous dispersions, even the 
one said to be a coarse paste. Accordingly, in view of the similar use, and 
constituent elements, which are related to the headnote requirements: 
Some liquid present and if not containing a pigment material, a pig- 
ment substitute is present, and the products not being covered by any 
dutiable enumerated provision, the products may be classified by 
virtue of the similitude provision. 

Holding.—Exterior wall covering material consisting of an aggregate 
material (usually coarsely ground limestone or marble) with a non- 
benzenoid-plastic material, the products described as being in an 
aqueous dispersion, are classifiable by virtue of the similitude pro- 
vision in item 798.00, TSUS, to the enumerated dutiable article which 
they most resemble as to use, in item 474.30, TSUS, paints not con- 
taining titanium pigments, dutiable at 4 percent ad valorem. 
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(C.S.D. 81-40) 


Entry: Whether a Parent Corporation May Enter Merchandise 
Consigned to Its Subsidiary 


Date: July 15, 1980 
File: ENT-1-01:RRUEE 
713285 BM 


This ruling concerns the activity a parent corporation may perform 
for a subsidiary concerning the entry of the subsidiary’s merchandise 
when the two corporations are separate legal entities. 

Issue-—May a parent corporation enter the merchandise con- 
signed to its subsidiary when the two corporations are separate legal 
entities? 

Facts.—A parent corporation (designated in this ruling as corpora- 
tion A) seeks permission to execute entries for merchandise con- 
signed to its wholly-owned subsidiary (designated in this ruling as 
corporation B). Corporation A is aware of ORR ruling 302658 BM 
dated August 12, 1975, whereby Customs ruled that under such 
circumstances that the parent corporation could not enter mer- 
chandise consigned to its subsidiary because: (1) The goods were 
consigned to the subsidiary, and (2) the two corporations were each 
incorporated and were thus separate legal entities. However, corpo- 
ration A seeks an exception to ORR ruling 302658 BM because 
corporation B, although a separate legal entity, has only a marketing 
and sales division, and corporation A is performing all adminis- 
trative and accounting functions for both corporations. 

Law and Analysis.—Basically, 19 U.S.C. 1483, 1484, and 1485 per- 
mit the consignee or its agent to enter the consignee’s merchandise. 
19 U.S.C. 1641(a) provides in pertinent part that, “no person shall 
transact business as a customhouse broker without a license granted 
in accordance with the provisions of this subdivision, but nothing in 
this section shall be construed to authorize the requiring of a license 
in the case of any person transacting at a customhouse business per- 
taining to his own importations.”’ 

Since both corporations A and B are separate legal entities, we 
believe that ORR ruling 302658 BM applies and that corporation A 
may not enter merchandise consigned to corporation B. Otherwise to 
permit corporation A to do so would be to permit it to act as a custom- 
house broker, since it is not the consignee of the merchandise. 

However, ORR ruling 302658 BM would not prevent corporation A 
from preparing the entry for corporation B and corporation B from 
filing the entry in its name. Corporation B by the signature of its 
corporate officer or employee on the entry would be acknowledging 
the entry as its own. As indicated in ORR ruling 302658 BM, an 
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officer of both corporations could file an entry on behalf of corpora- 
tion B, provided he was doing so in his capacity as an officer of cor- 
poration B. If an employee who is employed by both corporations, 
but not as an officer desires to enter the merchandise for corporation B, 
it would be necessary that a power of attorney be filed with Customs. 
Furthermore, such power of attorney should state that this employee 
is an employee of corporation B and has the authority to file entries 
in corporation B’s behalf. 

In addition, corporation A may submit its check for payment of 
the duties involved along with corporation B’s entry. Although cor- 
poration B is the person liable for the payment of the duties, there ‘s 
no prohibition against someone else paying its duties. If it determined 
that any supplemental duties are due, Customs would notify corpora- 
tion B since that corporation is primarily liable for the payment of 
such duties. However, corporation A would not be precluded from 
paying such supplemental duties, provided it enclosed with its pay- 
ment a copy of the bill which was sent to corporation B. 

Any refund of excessive duties deposited would be made out in 
accordance with section 24.36, Customs Regulations, to the importer 
of record, who would be in this case the subsidiary (corporation B). 
The parent company could file Customs form 4811 and have the 
refund sent to it, but such refund would be made out to the subsidiary. 

Holding.—A parent corporation may not make entry for merchan- 
dise consigned to its subsidiary when both corporations are separate 
legal entities. However, the parent corporation is not precluded from 
preparing for corporation B such entries which are filed by corpora- 
tion B in its own name. Corporation A would not be precluded from 
paying the duties for such entries. 


(C.S.D. 81-41) 


Appeals and Protests: Timeliness of Protest; Bulletin Notice of 
Liquidation 


Date: July 15, 1980 
File: LIQ-8-01 RRUEE/RRUCGC 
712994 M/C 


This ruling concerns the timeliness of a protest. 

Fact.—Certain ladies’ slippers were entered under two entries 
dated April 12, 1978, and May 18, 1979. Customs appraised the 
shoes on the basis of the American sellng price of similar domesti- 
cally produced ladies’ slippers, resulting in a substantial increase in the 
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value of the shoes, and an increase in Customs duties of about $39,000. 
The importer indicated by telephone that he intended to protest 
the Customs decision since he felt the shoes used for comparison 
purposes by Customs were not similar to the imported shoes. 

The entries were liquidated on November 17, 1978, and a bulletin 
notice of liquidation posted in accordance with section 159.9, Customs 
Regulations. Due to certain changes that were being implemented 
with respect to the automated accounting system at the time, however, 
the bill for additional duties was not sent out until January 19, 1979. 
Normally, the bill would have been sent out on the same date as the 
date of liquidation, and the date of the bill would have reflected the 
date of liquidation. The importer contends that in these circumstances 
the date of the bill for additional duties should be considered 
the date of liquidation, and, accordingly, his protest filed on March 26, 
1979, and an amendment thereto filed on April 19, 1979, should be 
deemed to have been timely filed within 90 days of the notice of 
liquidation, as required by 19 U.S.C. 1514. 

Issue.—1. Was a timely protest filed? 

2. Are the imported ladies’ slippers legally similar for ASP purposes 
to the domestically produced ladies’ slippers used by Customs for 
comparison purposes? 

Law and analysis—19 U.S.C. 1514(b)(2)(A), in pertinent part, 
states that a protest must be filed within 90 days after but not before 
the notice of liquidation. 19 U.S.C. 1500(e) provides that the notice 
of liquidation shall be given in the form and manner as prescribed by 
the Secretary of the Treasury. Section 159.9 of the Customs Regula- 
tions (19 CFR 159.9), indicates that the notice of liquidation shall be 
made on a bulletin notice of liquidation, which shall be posted in 
the customhouse at the port of entry, and that the date of liquidation 
is the date the bulletin notice is posted in the customhouse. This 
section also provides that the entries for which the bulletin notice of 
liquidation has been prepared shall be stamped ‘“Liquidated,” with 
the date of liquidation, which shall be the same as the date of the 
bulletin notice of liquidation. Such stamping shall be deemed the 
legal evidence of liquidation. 

Customs normally forwards to the importer, prior to posting the 
bulletin notice of liquidation, a courtesy notice of liquidation which 
informs the importer of the pending liquidation. The Customs court 
in Reliable Chemical Company v. United States (C.R.D. 78-11), 
decided on July 26, 1978, stated that the courtesy notice as con- 
stituted at that time is more than a courtesy notice of liquidation, but 
in fact constitutes a direct, formal and decisive notice of liquidation 
and can be protested. The court also suggested the manner in which 
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the courtesy notice could be modified so that it would be a true 
courtesy notice of liquidation. 

ORR ruling 79-0094, issued on April 16, 1979, concerned a situa- 
tion whereby Customs at Philadelphia sent out a bill which was to 
serve as the courtesy notice. Unfortunately, this bill was sent to the 
wrong party. In view of the Customs court decision in C.R.D. 78-11, 
it was decided that the importer did not receive proper notice of 
liquidation in accordance with the Reliable Chemical Company case. 
It was noted that ‘Customs is presently revising the courtesy notice 
of liquidation in accordance with the prerequisites of the court decision 
so that in the future the bulletin notice of liquidation will once again 
serve as the only valid notice of liquidation.’”” ORR ruling 79-0094 
could be construed as a ruling that either a courtesy notice or a bill 
for additional duty must be sent in order to accomplish liquidation. 

Subsequent to this ruling, the Court of Customs and Patent Appeals 
in United States v. Reliable Chemical Company, C.A.D. 1232, 
decided on September 13, 1979, reversed the Customs court, and 
held that the regulations promulgated by the U.S. Customs Service 
pursuant to statutory authority provided that the bulletin notice of 
liquidation is the only valid notice of liquidation. Therefore, even 
though the importer may have been misled by the issuance of the 
courtesy notice, and that may be questionable, the Customs court’s 
apparent reliance on equitable estoppel was misplaced, since equitable 
estoppel is not available against the Government in cases involving 
the collection or refund of duties on imports. 

In the present case, the date of the bulletin notice of liquidation 
was November 17, 1978, which is the date of liquidation, rather than 
the date of the bill, which was January 19, 1979. Accordingly, the 
protest was not timely filed within 90 days of the notice of liquidation. 

Since the Court of Customs and Patent Appeals in the Reliable 
Chemical Company case has upheld the bulletin notice of liquidation, 
we believe that any protest permitted under ORR ruling 79-0094 and 
not finally decided must be rejected as untimely filed. Because ORR 
ruling 79-0094 is contrary to case law, including the Reliable Chemical 
Company case, as well as Customs Regulations, ORR ruling 79-0094 
is hereby revoked. 

We note that even if the protests had been considered to be timely 
filed, the protests would have been denied on the merits in this case. 
In view of our ruling, however, it is not necessary to consider the 
merits of the protest. 

Holding.—The protest involved was not timely filed. (See United 
States v. Reliable Chemical Company, C.A.D. 1232.) ORR ruling 
79-0094 is hereby revoked. The protest is denied as untimely filed. 
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(C.S.D. 81-42) 


Drawback: ‘ Appearing In” Method as Basis for Claim; Records of 
Waste 


Date: July 23, 1980 
File: DRA-1-09-RRUCDB B 
211713 


Issue.—In using the blanket identification method for designation 
set out in section 22.4(f) of the Customs Regulations, must allowance 
for waste be made when the claimant uses the appearing in method 
as the basis for drawback? 

Facts —A drawback claimant under 1313(a) uses blanket identi- 
fication under section 22.4(f) of the regulations and the appearing-in 
method for basing his claims. A question has arisen whether in des- 
ignating by the blanket method, the claimant must add the wastage 
to those units appearing in the exported products, not for purposes 
of drawback, but for accountability. For example, 800 units appear 
in the exported products, and 200 units are lost as waste during 
production. Does the claimant designate 800 units for drawback, or 
1,000 units, writing off the additional 200 units lost as waste. In 
either case, drawback is limited to the amount of duty paid on 800 
units. 

Law and Analysis.—Under the provisions of section 22.4(f) of the 
regulations, designated merchandise is charged off against entries 
on a low-to-high basis. That is, the claimant is required to designate 
that entry having the lowest dutiable value, rate of duty, or draw- 
back allowance until the entire entry is charged off. Subsequent 
exports are charged off to the entry having the next higher dutiable 
value, and so on. 

Claimants using the appearing in method as a basis for their claims 
automatically limit themselves to drawback based on the aumber of 
designated units or amount of designated merchandise which appear 
in the exported products. Section 22.4(a) of the regulations allows 
Customs to waive the requirement that waste records be kept, and 
the claimant then effectively waives his right to claim drawback on 
merchandise used in production but not appearing in the exported 
product. 

In no drawback claim based on the appearing-in method can more 
merchandise than appears in the exported products be designated 
for drawback. The regulations do not contain any provision for 
designation of a waste factor to be added to the merchandise appear- 
ing in the exported products even if drawback is not paid on the 
waste factor. Further, the amount of drawback paid in these cases 
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is limited to the duty paid on the designated merchandise up to the 
number of designated units or designated amount of merchandise 
appearing in the exported products. For these reasons, if the entry 
having the lowest dutiable value, etc. covers 1,000 units, and only 
800 units appear in the exported products, 800 units of that lowest 
entry are the maximum which can be designated. The remaining 
200 units of that lowest dutiable value entry must be designated for 
drawback on the next exportation or exportations upon which draw- 
back is claimed. 

Holding.—If a claimant using the appearing-in method chooses 
to designate by blanket designation under section 22.4(f) of the 
Customs Regulations, it is unnecessary to keep records of waste, as 
no allowance is made for waste in computing drawback. 


(C.S.D. 81-43) 


Containers: Permitted Domestic Movements of Foreign Containers; 
Section 10.41a, Customs Regulations 


Date: July 29, 1980 
File: BOR-7-07-RRUCDC 
104503/104193 RB 


This ruling concerns movements of containers of foreign origin 


admitted as instruments of international traffic. 

Issue-—Whether various movements of containers of foreign 
origin admitted as instruments of international traffic would be con- 
sidered diversions with’n the purview of section 10.41a, Customs 
Regulations (19 CFR 10.41a). 

Facts.—(U.S. corporation) has purchased, or is in the process of 
purchasing, 3,600 40-foot containers manufactured by (foreign cor- 
poration). (U.S. corporation) contemplates using these containers to 
ship goods between the Far East and the United States, and Europe 
and the United States. (U.S. corporation) states that the containers 
would not be used in domestic traffic precluded by section 10.41a. 
However, the inquirer requests our comments as to the applicability 
of section 10.41a to the following movements of containers of foreign 
origin: 

la. Containers loaded with imported cargo would be shipped to 
U.S. ports and then transported from the port of arrival to the 
point of destination of the imported cargo. 

1b. While en route to such point of destination, some of the 
containers may be employed in picking up and delivering domestic 


loads at intervening points between the port of arrival and the 
point of destination of the imported cargo. 
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lc. After arrival at the point of destination, the containers 
would be emptied and some reloaded with either export or domes- 
tic cargo. The remaining containers would be conveyed empty 
to a loading area somewhere close to the destination point for a 
similar pickup of either export or domestic cargo. In this regard, 
it is stated that the containers loaded or to be loaded with domes- 
tic or export cargo either at the destination point or at the nearby 
loading area, respectively, would be transported along a reason- 
ably direct line between the point of destination of the imported 
cargo and the exterior port of departure. Upon arrival at the 
exterior port of departure, the containers, either empty or loaded 
with export cargo, would ‘thereafter be shipped abroad. 

2. A container may arrive empty from a foreign port at a 
domestic port and then be moved to a place of loading inland, 
such loading being of export cargo. The container would then be 
moved to a port of departure and shipped to a foreign port. 

3. A container may arrive empty at a domestic port and be 
loaded with domestic cargo and shipped to a point of unloading 
on the way to a place of loading of export cargo at which point 
the container would continue on to a port of departure and out. 

4. A container loaded with imported cargo would arrive at an 
east coast port, be unloaded, then loaded with domestic cargo and 
shipped via water to a west coast port for positioning for a foreign 
move. The container would then be unloaded, loaded with export 
cargo, and shipped to a foreign port. 

5. A similar fact situation as stated in item 4 except that the 
container would arrive on the west coast. 

6. A container loaded with imported cargo would arrive on 
either coast and then be unloaded and the container shipped 
empty to the other coast for positioning for loading with export 
cargo and direct shipment to a foreign port. 

Law and Analysis.—Section 10.41a, Customs Regulations (19 CFR 
10.41a), states that a container is considered to be engaged in interna- 
tional traffic when it arrives in the United States with cargo for 
delivery in the United States, or arrives empty to load cargo for 
foreign destinations. A container engaged in international traffic 
may be admitted without entry or payment of duty upon compliance 
with section 10.41a, but becomes subject to treatment as imported 
merchandise requiring the filing of a regular Customs entry and 
payment of applicable duties if withdrawn from international traffic. 

Section 10.41a(f) permits a container of foreign origin admitted as 
as instrument of international traffic to engage in point-to-point local 
traffic while en route between the port of arrival and the point of desti- 
nation of its imported cargo, or while en route from such point of desti- 
nation to a point where export cargo is to be loaded or to an exterior port 
of departure by a reasonably direct route to, or nearer to, the place of 
such loading or departure, provided the local traffic is incidental to the 
efficient and economical utilization of the container in the course of its 
use in international traffic. A container of foreign origin arriving empty 
may transport goods between points in the United States while en 
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route between the port of arrival and the point where export cargo is 
to be loaded, or from that point to an exterior port of departure, by a 
reasonably direct route to, or nearer to, the place of such loading or 
departure, provided such point-to-point traffic is incidental to the 
economical and efficient utilization of the container in the course of 
its use in international traffic. 

If a container of foreign origin being used in permitted domestic 
traffic under section 10.41la(f) is diverted to point-to-point local 
traffic which is not incidental to the container’s use in international 
traffic, or if the container is otherwise withdrawn in the United States 
from its use as an instrument of international traffic, it becomes 
subject to entry and payment of any applicable duties. For failure to 
report promptly such a diversion or withdrawal or promptly to make 
the required entry and payment of duties, liquidated damages in an 
amount equal to the domestic value of the container are incurred 
under the Bond for Control of Certain Instruments of International 
Traffic (Customs form 7587) and, in appropriate cases, penalties 
may be incurred under title 19, United States Code, section 1592. 

Additionally, as concerns the shipment of containerized merchandise 
by water, it should be noted that title 46, United States Code, section 
883, in general precludes the transportation of merchandise between 
points in the United States by vessels other than coastwise-qualified 
vessels (i.e., those built in the United States, owned by citizens of the 
United States, and documented under the laws of the United States). 
However, this prohibition does not apply to empty containers meeting 
the requirements of section 4.93, Customs Regulations. 

Holdings.—1a. There would be no violation of section 10.41a, 
Customs Regulations, if the containers arrived loaded with cargo 
destined to the United States, or if they arrived empty to be loaded 
with export cargo. 

1b. As concerns the use of the containers of foreign origin in domestic 
traffic while en route from the port of arrival to the interior point of 
destination of the imported cargo, there would be no violation of 
section 10.4la or 10.4la(f) provided the use of the containers in 
picking up and delivering the domestic loads at intervening points 
between the port of arrival and the point of destination is incidental 
to the efficient and economical use of the containers in international 
traffic. 

1c. As concerns the use of the containers of foreign origin in domestic 
traffic between the point of destination and either a point where export 
cargo is to be loaded or an exterior port of departure, there would be 
no violation of section 10.41a or 10.41la(f) provided that the use of 
the containers in such domestic traffic occurs along a reasonably 
direct route from the point of destination to, or nearer to, the place of 
such loading or departure, and provided further that such use is 
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incidental to the efficient and economical use of the containers in 
international traffic. 

2. There would be no violation of section 10.41a or 10.41a(f) provided 
a container of foreign origin arrives empty, loads export cargo at an 
inland point, and thereafter is transported directly to an exterior port 
of departure for shipment abroad. 

3. There would be no violation of section 10.41a or 10.41a(f) provided 
while en route from the port of arrival to a point where export cargo 
is to be loaded, a container of foreign origin is used in domestic traffic 
only along a reasonably direct route from the port of arrival to the 
point of such loading, and provided further that the domestic use of 
the container as described is incidental to its efficient and economical 
use in international traffic. 

4. There would be no violation of section 10.41a or 10.41a(f) provided 
the container of foreign origin discharges imported cargo at a port of 
arrival (the point of destination of the imported cargo) and there 
loads domestic cargo for direct shipment to and discharge at a port 
of departure where the container ultimately loads export cargo for 
shipment abroad. In this context, the domestic use of the container 
as described would be merely incidental to its use in international 
traffic. However, because the contemplated movement occurs over 
water between points on the East and West Coasts of the United 
States, it is subject to 46 U.S.C. 883, which prohibits the transporta- 
tion of merchandise between points in the United States embraced 
within the coastwise laws in any vessel other than a coastwise-qualified 
vessel. 

5. Same as item 4. 

6. There would be no violation of section 10.41a or 10.41a(f) provided 
that the container discharges imported cargo at a port of arrival 
(the point of destination of the imported cargo) and thereafter is 
shipped empty to a port of departure on the opposite coast where it is 
loaded with export cargo for shipment abroad. 


(C.S.D. 81-44) 


Drawback: Effect of Machining/Threading of Stainless Steel Fittings 
in Foreign-Trade Zone; Country of Origin Marking Requirements 


Date: August 4, 1980 
File: DRA-1-09-RRUCDB B 
211326 


Issues—1. Is machining and threading stainless steel fittings 
manufacturing for purposes of the drawback law (section 1313, title 
19, United States Code)? 
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2. Is manufacturing in a foreign-trade zone manufacturing in the 
United States for purposes of the drawback law? 

3. Is the machining and threading of stainless steel fittings an opera- 
tion which renders the fittings products of the United States if per- 
formed in the Customs territory or products of the foreign-trade zone 
if performed in the foreign-trade zone? 

Facts.—A company located in a foreign-trade zone plans to import 
totally unmachined stainless steel fittings. The fittings are to be 
machined to ASTM-A, B-16.2 thread specifications in the following 
manner: 

A. The fittings are aligned in a lathe chuck to run true 
and concentric. This is done by locating the unmachined fittings 
in a four-jaw chuck specially designed for that size and con- 
figuration. Precision instruments are then used to zero-in the 
fitting to run true and concentric. 

B. The thread pad area is bored and tapered in preparation 
for threading. The thread pad area is thereby made concave. 

C. The inside diameter leading edge is champfered to prepare 
for threading. 

D. The prepared opening is threaded to a specific depth 
and thread numbers to meet the requirements of A.S.T.M.~A. 
B-16.2 which allows a thread tolerance of plus or minus one 
thread. The fitting must also meet the 90-degree right angle 
requirement, which dictates one-half degree tolerance. “hould 
any specification not be met, the fitting is scrapped. 

E. The leading band edge and side are surface-machined to pro- 
duce a perfect vertical position which produces a flat sruface. 

F. The surfaces developed in step E are then polished for 
cosmetic purposes. 


Procedures A through F are repeated depending upon whether the 
fitting has two, three, or four openings. 

Law and Analysis.—The Supreme Court has stated that for a proc- 
ess to be manufacturing a new and different article must emerge, 
having a different name, character, or use. A detailed discussion of 
what constitutes manufacturing for drawback purposes is contained 
in C.S.D. 79-339. Suffice it to say here that the machining and thread- 
ing of stainless steel fittings complies with the Supreme Court defini- 
tion and constttutes manufacturing for drawback purposes. 

Foreign-trade zones of the United States are located in the United 
States even though they are not within the Customs territory of the 
United States. Therefore, manufacturing performed within a foreign- 


trade zone is manufacturing in the United States for purposes of the 
drawback law. 
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Whether the operations are performed in a trade zone in the United 
States or in the Customs territory of the United States is irrelevant and 
drawback may be had on any exported fittings on which duty was 
paid. All imported fittings need not be exported to claim drawback. 

The fittings are somewhat identical before and after machining, 
except that after the above-described procedures, the finished fitting 
has two threaded and polished openings and one unthreaded, polished 
opening. Both the unfinished and the finished fitting would be classi- 
fiable under the same provision of the tariff schedules as dictated by 
general headnote 10(h) of the Tariff Schedules of the United States. 

Further work or material added to these fittings in the United 
States must effect a substantial transformation in order to render them 
products of the United States (19 CFR 134.1(b)). We believe the work 
performed in the United States renders the fittings products of this 
country (see Midwood Industries, Inc. v. United States, 64 Cust. Ct. 
499, C.D. 4026 (1970)). Accordingly, the finished fittings will not be 
required to be marked to indicate the country of origin of the castings 
if they are withdrawn from the zone for consumption in the United 
States. The Customs Service, however, cannot approve the marking 
‘“Made in U.S.A.” on the finished fittings. This is a matter that comes 
under the jurisdiction of the Federal Trade Commission. 

Holdings.—1. The above-described operations together meet the 
definition of manufacturing for purposes of the manufacturing draw- 
back law. 

2. Manufacturing in a foreign-trade zone in the United States is 
manufacturing in the United States for purposes of the drawback law. 

3. The operations, whether performed in a trade zone in the United 
States or in the Customs territory of the United States, constitute a 
substantial transformation, exempting the fittings from marking to 
indicate country of origin. We cannot approve the marking ‘Made in 
U.S.A.” on the finished fittings, a matter under the jurisdiction of the 
Federal Trade Commission. 


(C.S.D. 81-45) 


Collections and Refunds: Tonnage Tax and Light Money Paid on 
Vessel Exempt From Such Payments 


Date: August 5, 1980 

File: VES-11-11/VES-11-13 

104797 PH RRUCDC 
104400 


This ruling concerns an application for the refund of special tonnage 
tax and light money paid on the undocumented barge Tekko Maru 
No. 1 and revokes ruling No. 104400 dated January 25, 1980. 
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Isswe.—Whether a refund of special tonnage tax and light money 
is warranted for a barge owned by a Japanese owner under tow by a 
Japanese tug when the barge does not have a certificate of nationality 
because the Japanese government does not issue certificates of na- 
tionality to non-self-propelled vessels such as the barge. 

Facts—On October 7, 1979, the barge Tekko Maru No. 1 (barge) 
was entered at Mobile, Alabama, from Niihana, Japan. The barge 
was under tow by the tug Kobe Maru (tug). Because no vessel docu- 
ment was presented for the barge, special tonnage tax and light money 
in the amount of $6,120 was paid by (name of U.S. agent), agent for 
(name of foreign company), owner of the barge. 

By letter dated November 20, 1979, the agent applied for refund 
of the subject special tonnage tax and light money. With the letter 
the agent transmitted: (1) An application by the owner of the barge 
to the Chugoku District Maritime Bureau for a certificate that Japan 
does not issue certificates of nationality for non-self-propelled 
barges; (2) A statement that the Japanese Government does not 
issue a certificate of vessel’s nationality to a ship which is a dead 
barge and only can be moved by towing, signed by the director of the 
Chugoku District Maritime Bureau; and (3) A certificate by the 
Japanese Ambassador to the Republic of Singapore that the barge 
is unable to sail by herself because she has no engine and, therefore, 
is not classified as a ship according to the provisions of Japanese ship 
law and, further, that no nationality is issued to barges of this type. 
Subsequently, the agent transmitted a document certifying that 
Japan recognizes the barge as being of Japanese nationality. Also, 
Customs received a letter from the Department of State stating that 
it had been informed that no certificates of nationality are issued by 
the Japanese Government to non-self-propelled barges. 

Law and Analysis.—Under title 46, United States Code, section 8, 
special tonnage tax and light money may be refunded if application 
therefor is made within one year from the date of payment and if it 
is found that the charge was illegally, improperly, or excessively 
imposed. Pursuant to section 4.24(e), Customs Regulations, the 
application for refund must include a certificate by the vessel owner 
or his agent that payment of tonnage tax at the applicable rate has 
been or will be made for each entry of the vessel on a voyage on which 
that rate is applicable before the end of the current tonnage year. 

Under title 46, United States Code, sections 121 and 128, special 
tonnage tax in the amount of 50 cents per ton and light money in the 
amount of 50 cents per ton are to be assessed on vessels not built in 
the United States and not of the United States. However, pursuant 
to title 46, United States Code, section 141, upon satisfactory proof 
that no discriminating duties of tonnage or imposts are imposed in 
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the ports of another nation upon United States vessels, ‘“***foreign 
discriminating duties of tonnage and impost within the United States 
[may be] suspended and discontinued, so far as respects the vessels 
of such foreign nation***.” The nations, vessels of which are exempt 
from special tonnage tax and light money, are listed in section 4.22, 
Customs Regulations. Japan is among those nations. 

Generally, an undocumented foreign vessel is subject to special 
tonnage tax and light money (ruling letters MA 214.1E, August 31, 
1964, and VES-11-11-R:CD:C 103705 CH, November 22, 1978). In 
almost every situation involving verifying a vessel’s nationality, the 
Customs Service has required evidence in the form of a vessel docu- 
ment. However, as a matter of law, we cannot require the submission 
of something which does not exist. In this instance, we have satis- 
factory evidence that the vessel under consideration is of a nation 
the vessels of which are exempt from special tonnage tax and light 
money and that nation does not provide certificates of nationality 
for the special category of vessels (non-self-propelled barges) to which 
the vessel belongs. It is our conclusion, therefore, that special tonnage 
tax and light money collected for the barge should be refunded in 
accordance with the provisions of section 4.24, Customs Regulations. 

Holding.— Refund is warranted of special tonnage tax and light 
money paid for a non-self-propelled barge owned by a Japanese 
owner and under tow by a Japanese tug when the barge does not have 
a certificate of nationality because satisfactory evidence of the vessel’s 
nationality and that the Japanese government does not issue certif- 
icates of nationality to such vessels has been presented to Customs. 


(C.S.D. 81-46) 


Carrier Control: Movement of Dredged Material Through Floating 
Pipeline; 46 U.S.C. 292 


Date: August 8, 1980 
File: VES-10-02: RRUCDC 
104811 PH 


Reurtel 8-01-80 in which you request clarification of ruling letter 
VES-10-02-RRUCDC 104541 PH, 5-28-80. Assuming same facts 
in our ruling letter 104541, you ask if movement of dredged material 
through floating pipeline from foreign-built dredge outside U.S. 
territorial waters to island or landfill located within U.S. territorial 
waters would be permissible under 46 U.S.C. 292. 

In ruling letter 104541 we held that a foreign-built dredge may be 
used, outside U.S. territorial waters, to dredge material to be used 
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for landfill purposes from the seabed without violating 46 U.S.C. 292 
and that the dredged material may be moved, by means of a floating 
pipeline, from the dredge to the landfill or island whether or not the 
landfill or island is within U.S. territorial waters, without violating 
46 U.S.C. 883. Your letter of March 19, 1980, to which our ruling 
letter 104541 responded, stated that the dredged material will be 
pumped from the dredge through a floating pipe extending from the 
deck of the vessel to an island or landfill being created offshore by 
the accumulation of the dredge material. We have ruled that dredging 
generally means the use of a vessel equipped with excavating machin- 
ery in digging up or otherwise removing submarine material. In our 
opinion, movement of dredged material through a floating pipeline 
is not dredging. (Ruling letter VES-10-R:CD:C 101751 R, 9-18-75.) 

Accordingly, movement of dredged material through floating pipe- 
line from foreign-built dredge outside U.S. territorial waters to island 
or landfill located within U.S. territorial waters would not violate 
46 U.S.C. 292. 


(C.S.D. 81-47) 


Drawback: Effect of Pre-Entry Examination of Merchandise on 
Claims Under 19 U.S.C. 1313(c) 


Date: August 20, 1980 
File: DRA-1-RRUCDB 
211820 WR 


Isswe.—Whether the examination of merchandise by an importer or 
an agent of the importer before entry precludes allowance of drawback 
under section 313(c), Tariff Act of 1930, as amended (19 U.S.C. 
1313(c)) if, after entry, the importer claims that the merchandise 
failed to meet specifications? 

Facts.—The inquirer posed a number of hypothetical situations. The 
first situation was whether the type of merchandise examined would 
affect the allowance of a claim under 19 U.S.C. 1313(c). All other 
situations involved varying degrees of examination overseas by agents 
or employees of the importer. 

Law and analysis.—Customs Service Decision 79-367 (C.S.D. 79- 
367) held that an importer who examined diamonds in a bonded 
warehouse before entry was not entitled to drawback under 19 U.S.C. 
1313(c) on the basis that the diamonds did not conform to 
specification. An importer must show that the merchandise did not 
conform to specification within the allowable time period. In the 
ruling, published as C.S.D. 79-367, the action of the importer in 
examining the diamonds and then entering them was inconsistent with 
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a subsequent claim that the diamonds failed to meet specification. The 
decision involved a factual determination rather than one of law. The 
importer simply failed to overcome the presumption that the diamonds 
were acceptable to the importer when they were examined before 
entry. The claim of poor lighting conditions at the time of the exami- 
nation was not accepted by the Customs Service as a basis for granting 
drawback under 19 U.S.C. 1313(c). 

An examination of merchandise before entry followed by entry 
creates a presumption that the examiner found the merchandise accept- 
able, that is, that the merchandise met specification. However, an 
importer could overcome that presumption by presenting satisfactory 
evidence to the contrary. Obviously, an unsupported, self-serving 
statement by the importer probably would not be sufficient to over- 
come that presumption. 

Holding.—A preentry examination of merchandise by an importer 
or the importer’s agent is but one factor to be considered in a claim 
for drawback under 19 U.S.C. 1813(c). A thorough analysis of all the 
facts involved must be done to determine the merits of a particular 
claim. In general, an examination overseas has little or no probative 
value, compared to an examination done immediately before entry, on 
a drawback claim under 19 U.S.C. 1313(c). 

Effect on other rulings —C.S.D. 79-367 was not intended to change 
any rules of examination. It expresses the principle that an importer 
who claims drawback under 19 U.S.C. 1313(c) must show that the 
merchandise did not conform to specification. The fact of a preentry 
examination by the importer increases the importer’s burden of 
showing that the merchandise did not meet specification; however, it 
does not form an absolute barrier to allowance of drawback. 


(C.S.D. 81-48) 


Collections and Refunds: Tonnage Tax and Light Money Paid on 
Vessel Exempt From Such Payments 


Date: August 22, 1980 
File: VES-11-11-RRUCDC 
104634 MKT 


This decision concerns a refund of special tonnage tax and light 
money paid on a vessel of Saudi Arabian registry which is exempt 
from the payment of those taxes pursuant to section 4.22, Customs 
Regulations, when the vessel agent presented the permanent register, 
effective at the time of entry, to Customs after entry. 

Issue.—Whether the exemption of vessels registered in Saudi 
Arabia from the payment of special tonnage tax and light money 
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provided by section 4.22, Customs Regulations, warrants a refund 
of those taxes paid on a vessel of Saudi Arabian registry when the 
vessel agent presented the permanent register, effective at the time of 
entry, to Customs after entry. 

Facts—On March 25, 1980, the petitioner (name of petitioner), 
paid special tonnage tax and light money totaling $5,151 on the 
Saudi Arabian (name of vessel). The provisional certificate of registry 
of the vessel expired on March 22, 1980, while the vessel was at sea. 
At the time of entry at Port Orange, Tex., on March 25, 1980, Customs 
officers assessed special tonnage tax and light money. When the per- 
manent certificate of registry for the vessel, issued on March 23, 1980, 
was delivered from Saudi Arabia on April 2, 1980, the vessel agent 
presented it to Customs. In a letter dated April 10, 1980, the petitioner 
applied for a refund of these taxes. 

Law and analysis.—Title 46, United States Code, section 8, provides 
that: 


Whenever any fine, penalty, forfeiture, exaction, or charge 
arising under the laws relating to vessels or seamen has been paid 
to any collector of customs, or Coast Guard official, or consular 
officer, and application has been made within 1 year from such 
payment for the refunding or remission of the same, the Com- 
mandant of the Coast Guard or the Commissioner of Customs, 
as the case may be, if on investigation he finds that such fine, 
penalty, forfeiture, exaction, or charge was illegally, improperly, 
or excessively imposed, shall have the power, either before or after 
the same has been covered into the Treasury, to refund so much 
of such fine, penalty, forfeiture, exaction, or charge as he may 
think proper, from any moneys in the Treasury not otherwise 
appropriated. 

Any application for refund of tonnage tax pursuant to section 8 of 
title 46 must be made according to section 4.24 of the Customs Regu- 
lations. In compliance with section 8 of title 46 and section 4.24(c), 
Customs Regulations, the petitioner applied for a refund well within 
1 year from the date of payment. 

The application is based on section 4.22, Customs Regulations, 
which, since at least 1943, has exempted vessels registered in Saudi 
Arabia from the payment of special tonnage tax and light money. 
Although the permanent certificate of registry was not on board the 
vessel at the time of its arrival, the permanent certificate, issued on 
March 23, 1980, was in effect at that time. The original permanent 
certificate has been presented to the Customs Service in satisfaction 
of the requirement of an original register. Thus, the taxes in question, 
paid on March’ 25, 1980, were paid at a time when the vessel was 
exempt from their payment. In our opinion, the special tonnage tax 
and light money was assessed at a time when the vessel was exempt 
from such payment. 
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However, section 4.24(e), Customs Regulations, also requires that 
an application for a refund of tonnage tax include: 


* * * 9 certificate by the owner or by the owner’s agent that 
payment of tonnage tax at the applicable rate has been or will be 
made for each entry of the vessel on a voyage on which that 
rate is applicable before the end of the current tonnage year, 
exclusive of any payment which has been refunded or which may 
be refunded as a result of such application. 


Because the petition lacks this certificate, the refund is subject to its 
presentation to the Regional Commissioner of Customs. 
Holding.—The exemption of vessels of Saudi Arabian registry from 
the payment of special tonnage tax and light money provided by 
section 4.22 Customs Regulations, warrants a refund of those taxes 
paid on the Saudi Arabian (name of vessel), on March 25, 1980, be- 
cause the original permanent register, effective at the time of entry, 
but not on board the vessel, was subsequently presented to Customs. 
Therefore, subject to the presentation of the certificate required by 
section 4.24(e), Customs Regulations, the refund of the taxes noted 
above in the amount of $5,151 is granted and should be made in 
accordance with the provisions of section 4.24, Customs Regulations. 


(C.S.D. 81-49) 


Carrier Control: Application of Coastwise Laws to Crane Barge 
Engaged in Salvage Operations 


Date: August 29, 1980 
File: VES-3-02-RRUCDC 

VES-3-06 

104692 MKT 


This ruling concerns the use of a foreign-built crane barge in lifting, 
maintenance, diving support, and salvage operations at places within 
the coastwise laws. 

Issue.—Whether a foreign-built crane barge registered in the United 
States may, without violating the coastwise laws, engage in lifting, 
maintenance, diving support, and salvage operations at coastwise 
points and transport between coastwise points crewmembers, personnel 
involved in its activities, diving equipment, special tools and devices 
and explosives necessary to facilitate or accomplish these operations. 

Facts—Your corporation plans to install lifting gear on a foreign- 
built, U.S.-flag, non-self-propelled barge which will be used in lift 
operations; diving support activities; the maintenance of jackets, 
offshore structures, wellheads, pipelines, single buoy mooring systems, 





48 CUSTOMS 


docks, and piers; salvage; wreck removal; and other similar support 
activities. These activities may occur in the rivers, lakes, bays, sounds, 
and offshore waters of the United States. We assume that all these 
bodies of water are navigable waters as defined by the Coast Guard 
in title 33, Code of Federal Regulations (CFR), section 2.05-25(a). 
We further assume that the offshore waters include U.S. territorial 
waters as well as the high seas. 

The barge will carry a crew, living on board, and other personnel 
who will be involved in the barge’s activities. Diving equipment, 
diving life support systems, special tools, slings, brides, underwater 
cutting devices, and explosives to facilitate or accomplish some proj- 
ects, may be carried on the barge. The barge will not carry any 
salvaged articles or repair parts or materials. 

Law and analysis —The coastwise laws (see generally title 46, 
United States Code (U.S.C.), sections 289 and 883), prohibit a foreign- 
built vessel from transporting passengers or merchandise between 
points in the United States embraced within the coastwise laws or 
from transporting merchandise for any part of its movement between 
those points. A passenger is defined by regulation as any person 
carried on a vessel who is not connected with her operation, naviga- 
tion, ownership or business (section 4.50(b), Customs Regulations; 19 
CFR 4.50(b)). Merchandise includes goods, wares, and chattels of 
every description (19 U.S.C. 1401(c)). Coastwise points include U.S. 
territorial waters, navigable internal waters, and certain places on the 
high seas including the LOOP deepwater port and its mooring buoys, 
and drilling rigs attached to the Outer Continental Shelf for the pur- 
pose of extracting resources. 

It is not necessary to address the issue of whether or not the places 
in question are coastwise points. The Customs Service has previously 
ruled with regard to your general activity, lifting objects, that a vessel 
is not used in the coastwise trade when a crane on board the vessel 
and not the vessel itself is used to move an object. Necessary move- 
ments incidental to the lifting operation while it is taking place, 
would not be considered in violation of the coastwise laws. 

The Customs Service has further held that the carriage of personnel, 
supplies, and equipment necessary to a vessel’s maintenance opera- 
tions would not be in violation of the coastwise laws. Specifically, 
diving gear, diving support equipment installed on the vessel, special 
tools, slings, bridles, underwater cutting devices, and explosives 
necessary for the operations of the barge, carried on board the vessel 
would not constitute a violation of section 883. 

The prohibition of title 46, United States Code, section 316(d), 
against a foreign-flag vessel engaging in salvage operations in U.S. 
territorial waters does not apply to a foreign-built vessel registered 
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in the United States. As long as the barge would not transport any 
salvaged materials or other merchandise between coastwise points as 
part of its salvage operations, no law administered by the Customs 
Service would prohibit the use of the barge to lift objects as part of a 
salvage operation. 

Holding.—A foreign-built crane barge registered in the United 
States may engage in lifting, maintenance, diving support, and salvage 
operations at jackets, offshore structures, submerged structures, 
pipelines, single buoy mooring systems, docks and piers, without 
violating the coastwise laws provided that the vessel does not transport 
any salvaged material or other merchandise between coastwise points 
as part of these operations. No violation of the coastwise laws would 
occur if the vessel transports between coastwise points crewmembers, 
personnel involved in its activity, diving equipment, special tools 
and devices, and explosives necessary to facilitate or accomplish 
these operations. 

Effect on other rulings.—Bureau of Customs letter MA 211.1 dated 
January 6, 1959, and Customs Service letter ruling VES-3—R:CD:C 
162619 DR dated February 23, 1977, in which the salvage operations 
involved were considered coastwise trade from which foreign vessels 
are barred, are limited to their facts which involve the transportation 
of salvaged material between coastwise points. 

This decision follows Customs Service Decisions (C.S.D.) 79-180, 
dated July 27, 1978 and 79-391, dated April 19, 1979 and Legal 
Determinations (L.D.) 3111-02, dated July 14, 1978 and 79-0517 
(3100-81), dated December 3, 1979. 


(C.S.D. 81-50) 


Vessel Repairs: Dutiability of Repairs Covered by Warranty of 
Foreign Shipyard; Applicability of “(One-Round Voyage’ Rule 


Date: September 23, 1980 
File: VES—13-18-RUUCDC 
104819 JM 


This decision concerns a protest filed against Customs denial of a 
petition filed pursuant to section 4.14(k), Customs Regulations, for 
remission of duties assessed on the cost of foreign repairs to an Ameri- 
can vessel. 

Issues.—1. Whether work done on a U.S.-documented vessel under 
a foreign shipyard warranty agreement is considered a dutiable repair 
under the vessel repair statute (title 19, U.S.C., sec. 1466). 
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2. Whether duty under the vessel repair statute is applicable to 
foreign shipyard warranty work allegedly completed at no cost to the 
vessel’s owner. 

3. Whether the one-round voyage rule applies to repairs effected 
to parts covered by the warranty of a foreign shipyard. 

Facts.—The record shows that the (vessel No. 1) was sold to (name 
of foreign corporation), (city), Japan; that the vessel’s document 
was surrendered ; that the bow and stern were removed and scrapped; 
that the midbody was used in the construction of the (vessel No. 2) 
and that a new official number was issued to the resulting vessel by 
the U.S. Coast Guard. The Coast Guard has informed us that the 
(vessel No. 2), (official number), was built in (year) in Japan; that 
the vessel was issued Permanent Register (number) on (date); and 
that its home port is listed as (city), Delaware. (Name of domestic 
corporation) has informed us that the first arrival of the (vessel No. 2) 
in the United States was on April 5, 1979. 

Vessel repair entry No. 171819 covers foreign repairs to the vessel 
between the date it was documented as a vessel of the United States 
and the date the vessel first entered the United States. In a decision 
dated December 12, 1979, Headquarters, U.S. Customs Service, 
held that certain repairs were subject to duty under 19 U.S.C. 1466 
while other items were not subject to duty under the vessel repair 
statute. Counsel for the vessel’s owner has filed a protest against the 
decision that the duty applied to certain items which were under a 
warranty agreement. 

Law and analysis.—1. 19 U.S.C. 1466 provides in pertinent part for 
payment of an ad valorem duty of 50 percent on the cost of foreign 
repairs to a vessel documented under the laws of the United States 
to engage in the foreign or coasting trade, or a vessel intended to en- 
gage in such trade. 

Counsel for the vessel’s owner contends that work done under «a 
warranty does not constitute repairs under 19 U.S.C. 1466 and cites 
ORR ruling 23-69 in support of this contention. On page 13 of the 
memorandum attached to the protest, counsel states, ‘‘As the 1969 
ruling noted, it is ‘reasonable to assume’ such work is not a repair.” 

Counsel has misquoted the subject ruling and placed an erroneous 
interpretation on the ruling. ORR ruling 23-69 stated, in pertinent 
part, ‘In the case of a new vessel on its first voyage, it is reasonable to 
assume that new equipment covered by a warranty is seaworthy for a 
round voyage, foreign and return. Unless the evidence indicates some 
other cause, failure of such equipment may be considered a ‘casualty’ 
* * *.”” Customs has always ruled that the existence of a warranty 
covering work on a vessel has no bearing on the classification of the 
work as repairs. If warranty work and repairs were mutually exclusive, 
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warranty work would not be dutiable and it would not be necessary 
to conclude that although such repairs are subject to duty, the duty 
is remissible since it was caused by what the Customs Service will 
deem to be a casualty. 

Under the one-round voyage rule, a failure of a part is considered a 
casualty under the presumption that it should last for a one-round 
voyage following repairs. As stated in our original decision on this 
matter, an essential element of the one-round voyage rule is the fact 
that the vessel was built in the United States if a new vessel on its 
first voyage or, if other than a new vessel, that the vessel was repaired 
and/or serviced in the United States. This is consistent with a finding 
that the vessel’s owner had done everything within his power to 
comply with the spirit of the statute, i.e. the protection of American 
shipyards. To apply the one-round voyage rule to warranty items of 
foreign shipyards would constitute a blatant disregard of the legislative 
intent. 

2. Counsel states that warranty items are not dutiable because they 
were completed at no charge to the vessel owner. In a decision dated 
June 9, 1976, Customs heid that repairs covered by a service agreement 
contract are dutiable under 19 U.S.C. 1466 even though the vessel 
owner was not charged for the repairs. 

C.I.E. 542/62 held repairs to a radar unit dutiable even though the 
repairs were effected under a repair contract and the costs were not 
borne by the vessel owner. 

The foregoing cases indicate that dutiability of repairs under 19 
U.S.C. 1466 does not depend on payment for the repairs by the vessel 
owner at the time the repairs were made. It appears that the repairs in 
the subject case constitute prepaid repairs, a condition present in the 
June 9, 1976, decision cited in the preceding paragraph. A part of the 
purchase price for the subject vessel is attributable to the warranty 
agreement on the vessel. 

3. Petitioner states that the one-round voyage rule should apply to 
repairs effected to parts covered by the warranty of a foreign shipyard. 
Since Customs established the one-round voyage rule which presumes 
a casualty under certain conditions without evidence of an actual 
casualty, Customs has the responsibility of setting the conditions 
under which a casualty is presumed. As stated above in a discussion 
of issue No. 1, an essential element of the one-round voyage rule is the 
fact that the vessel’s owner followed the spirit of the statute by having 
an American shipyard build and/or repair the vessel. 

The applicant is not asking that the one-round voyage rule be 
applied, but that it be extended to cover work covered by the warranty 
of a foreign shipyard. We note that the petitioner also asks that we 
apply the one-round voyage rule for the 12-month warranty period 
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even though the rule has previously covered only a 6-month period. 
We do not believe the requested extensions of the one-round voyage 
rule are warranted. 

Holding.—1. Work done under a warranty agreement is considered 
repairs under the vessel repair statute and the cost thereof is dutiable 
in the absence of grounds for remission. 

2. Repairs under the subject warranty agreement are dutiable as 
prepaid vessel repairs even though no consideration passed at the time 
of repairs. 

3. The one-round voyage rule does not apply to repairs effected to 
parts covered by the warranty of a foreign shipyard. 


In view of the above holding, Los Angeles Protest No. 27040-000830 
dated March 20, 1980, is denied. 


(C.S.D. 81-51) 


Entry: Regulatory Revisions to Power of Attorney Form to Eliminate 
Corporate Seal Requirement, Certification of Corporate Principal 
& Second Officer’s Signature 

Date: June 8, 1980 
File: ENT-1-01:RRUEE 
712286 


This refers to your letter of January 22, 1980, with enclosure, and 
your letter of March 17, 1980, suggesting various revisions in the 
power of attorney form and the regulations pertaining to that form. 

Basically you wish to have the form simplified to eliminate the 
requirement of a corporate seal and delete the certification as to 
corporate principal and the second officer’s signature. You also 
suggest that we eliminate some of the additional evidence presently 
required for nonresident corporations under section 141.37 of the 
regulations, and you wish us to rescind section 141.43(a), which 
prohibits brokers who hold a power of attorney from a resident prin- 
cipal from appointing brokers at other ports as subagents. 

After a careful review of your proposals, we conclude that a Customs 
power of attorney need not be executed under seal, nor must there 
be a second corporate officer’s signature or a certificate as to corporate 
principal. Although not specifically addressed in your letter, we reach 
the same conclusion with respect to the individual or partnership 
certification. 

We will advise our ports of this ruling, and will amend the regula- 
tions to reflect this change in policy. We will not delete the certifica- 
tions from the form, because some corporations or partnerships may 
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wish to execute the certification, or it may be required by the law of 
the jurisdiction in which they are incorporated, or in which a partner- 
ship was formed. When the form is reprinted, within the next few 
months, we will indicate on the form that the use of the seal and 
completion of the certification are optional. 

Because of our limited jurisdiction over foreign corporations, we 
believe that the evidence presently required by section 141.37 of 
the regulations is necessary to protect the Government and others, 
such as sureties, who deal with the foreign corporations. 

Finally, we believe that rescinding section 141.43(a) of the regula- 
tions is inadvisable, as it could well lead to brokers engaging in 
business, indirectly, in districts where they were not licensed. Our 
ruling of October 23, 1978 (Legal Determination 3532-11, copy 
enclosed), permits a broker to issue powers of attorney to other brokers 
under the conditions set forth in the ruling. 
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S. J. Stirz Associates, Lrp., ET AL., PLAINTIFFS v. DENNIS SN YDER, 
ET AL., DEFENDANTS 


Order Denying Plaintiffs’ Motion 
For Preliminary Injunction 
Court No. 80-12-00175 
(Dated January 12, 1981) 


Bor, Judge: This proceeding having been regularly brought on for 
hearing, commencing on Wednesday, January 7, 1981, pursuant to 
54 
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the application of the plaintiffs for a temporary injunction seeking 
to enjoin the defendants from implementing a directive, referred 
to in the within proceedings as Pipeline No. 524, issued by the Regional 
Commissioner of Customs for the New York region under date of 
November 7, 1980, and 

This court having heard and considered the evidence adduced by 
the parties through the presentation of their respective witnesses, 
the arguments presented as well as the memoranda submitted by 
counsel, and 

Upon the conclusion of the testimony and the within proceedings 
on Friday, January 9, 1981, the court having presented orally in 
open court its opinion and decision with respect to plaintiffs’ ap- 
plication, which said oral statement of opinion and decision is a 
part of the official record in this proceeding and, accordingly, is made 
a part hereof by this reference, and 

From the files and records herein as well as from the evidence 
adduced, it appears to the satisfaction of this court: 

1. That the power granted to the Regional Commissioner of 
Customs by section 141.62, 19 Code of Federal Regulations to ap- 
prove locations with respect to applications for immediate delivery 
and entry, entry summary, or withdrawal documentation is a valid 
delegation of authority by the Secretary of the Treasury. That 
implicit in the authority granted to the Commissioner to make 
such administrative policy determinations as afore-referred-to is 
the authority to alter and change such locations as might be 
required in keeping with sound administrative practices and 
needs. 

2. That from the undisputed evidence adduced it is acknowl- 
edged that Pipeline No. 524, the document concerning which the 
implementation thereof is the basis and subject matter of plain- 
tiffs’ application for a temporary injunction, will not be imple- 
mented by the Regional Commissioner of Customs. That in lieu 
thereof a revised directive containing additional revisions, as set 
forth in Pipeline No. 524 supplement 1 (defendants’ exhibit M) 
will be subsequently promulgated and implemented. The issue 
with respect to injunctive relief sought by the plaintiffs with 
respect to the alleged implementation of Pipeline No. 524, 
accordingly, is deemed moot. 

3. The plaintiffs have failed to establish proof of irreparable 
injury. Except for testimony presented that increased costs in 
business operations would result in the event Pipeline No. 524 is 
implemented, minimal and insufficient proof, other than specula- 
tions, has been presented that a loss of business or other irrepa- 
rable damage would result. 

4. The extent of possible irreparable injury to the plaintiffs, if 
the injunctive relief sought is denied, is outweighed by the injury 
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affecting the public interest. The implementation of the proposed 
Pipeline No. 524 by the Regional Commissioner of Customs was 
designated (a) to promote administrative efficiency and (b) to 
correct existing abuses, irregularities, and dishonest and fraudu- 
lent practices being committed individually and/or jointly by 
some Customs Service personnel and some Customs brokers. The 
necessity to maintain integrity in government and in the conduct 
of its agencies and departments is of paramount and vital interest 
to the entire Nation. For this court to substitute its judgment with 
respect to administrative policy determinations and the necessity 
therefor in place of the judgment of a designated representative 
of the executive branch of government and to halt the considered 
efforts to eliminate the continuation of fraud and corruption 
admittedly existing in the Customs Service, calls for a greater 
showing of the irreparable injury to the plaintiffs and others who 
are employed and/or working in the very area in which such fraud 
and corruption has existed, than has been presented in the within 
proceeding. 

5. From the evidence adduced, therefore, it is the opinion of 
the court that a likelihood of success on the part of the plaintiffs 
in a trial of the within action on the merits does not exist. 


Accordingly, it is hereby 
ORDERED that the motion of the plaintiffs for a preliminary injunc- 


tion herein be and is hereby denied. 


(Slip Op. 81-3) 
Connors STEEL CoMPANY, PLAINTIFF v. UNITED STATES, DEFENDANT 
Memorandum Opinion 
Court No. 80-3-00478 


deKieffer, Berg & Creskoff (Donald E. deKieffer and Eric I. Garfinkel) for the 
plaintiff. 

Alice Daniel, Assistant Attorney General: Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Velta A. 
Melnbrencis, trial attorney), for the defendant. 

Graubard, Moskovitz, McGoldrick, Dannett & Horowitz (Michael H. Greenberg 
and Charles L. Rosenzweig of counsel) as amicus curiae. 


(Dated January 12, 1981) 
Watson, Judge: The court ordered the parties to file memorandums 
addressed to the question of the proper scope of review of an action 
under 19 U.S.C. §1516(d) (1976).! 


1 Text of 19 U.S.C. § 1516(d): Contest of Secretary’s determination that foreign merchandise is not teing 
sold in United States at less than fair value or that Lounty or grant is not Leing paid. Within 30 days after a 


(Continued) 
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This action is governed by the law in effect prior to the Trade 
Agreements Act of 1979, which now, at 19 U.S.C. § 1516a(b)(1)(B), 
provides that the standard of review in actions of this type is to be 
whether the determination is supported by substantial evidence. 

In this case the action was brought to challenge a determination by 
the Secretary of the Treasury that certain steel [-beams from Belgium 
were not being sold here at less than their fair value (44 F.R. 54579). 
That determination ended the investigation of the petition by which 
plaintiff Connors, a domestic manufacturer of steel, had sought to have 
antidumping duties assessed against the product of S. A. Cockerill, 
which was being imported by the Cockerill-Stinnes Steel Corp. 

The two Cockerill firms have filed an amicus curiae brief on the 
question under examination. 

Plaintiff argues for a de novo trial of the issue of sales at less than 
fair value. Defendant United States and amicus argue for a review 
based solely on the administrative record to judge whether substantial 
evidence existed for the administrative determination. 

Plaintiff stresses the decision in Michelin Tire Corporation v. United 
States, 82 Cust. Ct. 308, C.R.D. 79-6, 469 F. Supp. 270 (1979) in 
which the court held that a trial de novo was proper in an action 
challenging the imposition of countervailing duties. In that far-ranging 
decision, the court also attempted to demonstrate that in similar 
actions regarding antidumping duties, certain antiquated restrictions 
on judicial review ought not to be perpetuated. 

However, the Michelin opinion rested on the very important premise 
that the actions under discussion were actions to recover payments 
of duty. The court took care to distinguish that type of legal action, 
which had important common law antecedents and implications, from 
those actions which, like this one, are directed to a single adminis- 
trative determination and are purely the creation of statute.’ 

Moreover, in the absence of explicit statutory guidelines, it is 
reasonable to posit a more complete form of judicial review for an 
action arising from the right to be free of illegal taxation than for an 


(Continued) 


determination by the Secretary—(1) under section 201 of the Antidumping Act, 1921 (19 U.S.C. 160) [19 
USCS § 160], that.a class or kind of foreign merchandise is not being, nor likely to be, sold in the United 
States at less than its fair value, or (2) under section 303 of this Act [19 USCS § 1303] that a bounty or 8 
grant is not being bestowed, an American manufacturer, producer, or wholesaler of merchandise 
of the same class or kind as that described in such determination may file with the Secretary, a written notice 
of a desire to contest such determination. Upon receipt of such notice, the Secretary shall cause publication to 
be made thereof and of such manufacturer’s, producer’s, or wholesaler’s desice to contest the determination. 
Within 30 days after such publication, such manufacturer producer, or wholesaler may commence an action 
in the U.S. Customs Court contesting such determination. 

2 * * * [W]hen a party contests an assessment of duty and raises the above issues [existence of injury, or 
sales at less than fair value] in the Customs Court, it does so, not by virtue of a right to judicial review of any 
particular underlying administrative proceeding, but as the consequence of the right to bring an independent 
civil action for the recovery of duty. 

The party therefore has a right to have all the issues in that action tried on the record made before the 
court. Michelin Tire Corporation v. United States, 82 Cust. Ct. at 333. [Italic supplied.] 
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action arising from a right to have the health of one’s industry pro- 
tected by the assessment of duty on others. 

It is therefore appropriate that for the period in which the statutes 
gave no specific scope or standard of review; for those actions in which 
the recovery of duty was not the object and in which an adequate 
administrative record existed, judicial review should normally be 
limited to the administrative record. 

The court finds additional support for this view in the result of 
Armstrong Bros. Tool Co. v. United States, 67 CCPA , C.A.D. 
1252, 626 F. 2d 168 (1980) and sees no meaningful difference between 
an action directed at a “no-injury” finding by the International 
Trade Commission and the finding at issue here. 

The proper standard of review is whether the determination in 
question was supported by substantial evidence and in accordance 
with the law. This is the most complete examination that can be made 
without replacing the administrative agency as the arbiter of the 
evidence. 

The court’s approval of review on the administrative record does 
not imply the recognition of any discretion on the part of the admin- 
istrative agency in the sense of discretion as the exercise of subjective 
standards or hermetic reasoning. This is mentioned because a tend- 
ency is noticed to blur the distinction between true discretion (which 
is unusual and for which the standard of substantial evidence would 
be inappropriate) and the normal range of authority which an agency 
has in administering a law. The latter is not properly termed dis- 
cretion or, at least, is not the discretion which inhibits judicial review. 

For the reasons expressed above, it is decided that in an action 
brought under 19 U.S.C. § 1516(d) (1976) to contest a determination 
by the Secretary of the Treasury that a class or kind of merchandise 
is not being sold here at less than its fair value, the court shall review 
the matter on the administrative record and judge whether the 
determination was unsupported by substantial evidence or otherwise 
not in accordance with the law. 


(Slip Op. 81-4) 


Rosss, Inc., PLAINTIFF v. UNITED STATES, DEFENDANT, AGREXCO 
AGRICULTURAL Export Co., INTERVENOR 


Court No. 80-9-01545 
Memorandum Opinion and Order 
(Dated January 12, 1981) 


Defendant has moved for a protective order for 13 documents 
included in the administrative record forwarded to the clerk of the 
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court in connection with the above captioned countervailing duty 
case on fresh cut roses imported from Israel. 

The 13 documents consist of: 

1. Two copies of draft notice of the initiation of the countervailing 
duty investigation, prepared by the U.S. Customs Service for the 
General Counsel of the Treasury (pp. 1785-89 and 1797-1801 of 
the record) ; 

2. A briefing memorandum to the Commissioner of Customs con- 
cerning the initiation of the investigation (p. 1778 of the record) ; 

3. Two copies of a memorandum from the Commissioner of Customs 
to the General Counsel of the Treasury regarding the initiation of 
the investigation (pp. 1779-81 and 1782-84 of the record) ; 

4. Handwritten notes prepared by Anne White Foley regarding 
a meeting on August 1, 1980 with Robert Robeson, Office of Policy, 
Impert Administration, and Frank Crowe, Import Administration 
Specialist (pp. 341-2 of the record) ; 

5. Five drafts of the final countervailing duty determination and 
order (pp. 164-208, 210-261 and 292-310 of the record); 

6. A handwritten note from Lynn J. Barden to Anne White Foley 
(p. 209 of the record) expressing his opinion regarding the draft 
appearing at pages 210-237 of the record; and 

7. A handwritten note from Frank Crowe to John D. Greenwald 
(p. 291 of the record) transmitting the draft appearing at pages 
292-310 of the record. 

Plaintiff’s response to defendant’s motion included a motion for 
the release of these documents under a protective order limiting 
access to those members of plaintiff’s counsel’s office who are actively 
assisting in this litigation. The main thrust of plaintiff’s argument in 
support of its position that the documents be at least partially 
released is that information for which governmental or executive 
branch privilege is sought should not be handled differently from that 
in which business confidential information is involved. Additionally, 
plaintiff claims that defendant has not met the burden of showing 
that all of the documents for which a privilege is sought are such that 
disclosure would impair the free flow of advice, without, however, 
specifying which of the documents were so affected. 

Agrexco Agricultural Export Co. Ltd., the intervenor, did not 
file any responses to either motion. 

In all cases in which a protective order is sought, the courts must 
weigh the need for the materials sought against the potential harm 
that would result from their disclosure. SCM Corp. v. United States 
(Brother International Corporation, Party-in-Interest), 82 Cust. Ct. 351, 
C.R.D. 79-11 (1979); United States v. Nixon, 418 U.S. 683, 705, 94 
S. Ct. 3090 (1974). 
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It has been well settled that in weighing the conflicting interests to 
determine whether the documents should be protected, disclosed or 
disclosed in part, a specific need must be demonstrated for the mate- 
rials sought by the party seeking their disclosure. See the SCM Corp. 
case cited supra, and the cases discussed therein. Plaintiff has not 
demonstrated such a specific need, but has merely requested that the 
documents be released for examination and copying under a protective 
order restricting access to the materials to certain persons in its 
counsel’s office. Without evidence of a specific need, there is nothing to 
weigh against the governmental policy and need to protect the con- 
fidentiality of executive communications. Plaintiff’s motion for release 
of the involved documents must, accordingly, be denied and we need 
not reach the merits of plaintiff’s argument that the governmental 
privilege should be accorded the same treatment as business confi- 
dential privilege. 

In determining whether defendant’s motion for a protective order 
should be granted, it must be established that there has been full 
compliance with the established criteria: The privilege must be 
formally claimed; it must be asserted by the head of the agency having 
control over the matter, who personally considered the matter; the 
materials must be reviewed; and an appropriate affidavit must be 
submitted in support of the claim of privilege. 

The formal claim of privilege was asserted both in defendant’s 
motion for a protective order and in the affidavit of Philip M. Klutz- 
nick, who is Secretary of the Department of Commerce and who 
qualifies as the head of the agency having control of the matter as the 
Department of Commerce was given the authority for administering 
the countervailing duty law in title I of the Trade Agreements Act of 
1979, which became effective on January 1, 1980. In his affidavit he 
affirms that he personally reviewed the documents and the circum- 
stances of their preparation in all respects and that their protection 
from disclosure is necessary to insure the free flow of essential advice, 
recommendations, analysis, and opinion necessary for effective deci- 
sionmaking in the conduct of countervailing duty investigations and 
determinations. The affidavit is appropriate in all respects. 

The documents in question have been reviewed in camera and are 
what they are represented to be in defendant’s moving papers and in 
Secretary Klutznick’s affidavit, and the criteria for the grant of a 
protective order have been met by the defendant. Accordingly, it is 

OrpERED that the 13 documents appearing at pages 164-261, 
291-310, 341-342, 1778-1789, and 1797-1801 of the administrative 
record previously forwarded to the clerk of this court in connection 
with the countervailing duty investigation of fresh cut roses from 
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Israel are hereby recognized as privileged documents not subject to 
discovery or disclosure. 

We also note that defendant has filed a motion for leave to respond 
out of time to plaintiff’s motion for release of the involved documents 
under a protective order on-Janurary 8, 1981. Since this opinion and 
order grant defendant’s motion that the documents be recognized 
as privileged, defendant’s response to plaintiff’s motion indicating 
that it still adheres to its position set out in its motion for a protective 
order is not required and the motion for leave to file out of time a 
response to plaintiff’s motion for release of documents is DentEp. 


(Slip Op. 81-5) 


STANDARD SuRPLus SALEs, INC., PLAINTIFF, 0. 
UnitTEp STATES, DEFENDANT 


Decision 
Court No. 73-12-03398 


CLASSIFICATION—BACKPACKS 

Packs of various sizes and configurations were found to be 
chiefly used in the sport of backpacking. They were therefore 
properly classifiable as sports equipment under item 735.20 and 
were not luggage within the meaning of item 706.24. 


(Judgment for plaintiff.] 
(Decided January 13, 1981) 


Stein, Shostak, Shostak and O’ Hara, Inc., for the plaintiff. 

(John N. Politis of counsel) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Robert 
H. White, trial attorney, of counsel), for the defendant. 


Watson, Judge: Plaintiff seeks classification as sports equipment ' 
for certain imported bags which were classified as luggage * and for a 
shoulder pad which was classified as other cotton articles.* 

At the conclusion of the trial the court granted judgment for the 
plaintiff. 

The court found the testimony and exhibits offered on behalf of 
plaintiff distinctly more persuasive than the testimony and exhibits 


1 Item 735.20, dutiable at the rate of 10 percent ad valorem. 
2 Item 706.24, dutiable at the rate of 20 percent ad valorem. 
3 Item 386.50, dutiable at 14 percent ad valorem. 
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offered by defendant. Plaintiff’s witnesses had long experience with 
backpacking and a familiarity with the design, use, and sale of back- 
pack equipment which was national in scope and of extended duration. 
By contrast, defendant’s witnesses were limited to more general 
personal observations made at a university bookstore, a college 
campus and Los Angeles International Airport, none of which amount 
to more than fragmentary familiarity with the subject and fugitive 
uses. In addition, examination of the exhibits show them to be 
markedly different from articles known as luggage, which are defined 


in the Tariff Schedules in schedule 7, part 1, subpart D, headnote 
2(a) as: 


(i) Travel goods, such as trunks, hand trunks, lockers, valises, 
satchels, suitcases, wardrobe cases, overnight bags, pullman 
bags, gladstone bags, haversacks, duffel bags, and like articles 


designed to contain clothing or other personal effects during 
travel. 


(ii) brief cases, portfolios, school bags, photographic equipment 
bags, golf bags, camera cases, binocular cases, gun cases, oc- 
cupational luggage cases (physicians, sample, etc.) and like 
containers and cases designed to be carried with the person, 
except handbags as defined herein. 

None of the importations illustrated by plaintiff's first 11 exhibits 
are designed to, or would be convenient to, carry by hand. The first 
five exhibits‘ are specifically designed to be attached to a metal 
frame and it would be contrary to the weight of the evidence to 
consider them alone, or in conjunction with the frame, as pieces of 
luggage. The remaining articles are frameless smaller packs designed 
for the shoulders, a small pouch for attaching to the belt by loop or 
clip,® a belted pouch which rests on the user’s rear end,’ and a bag 
designed for the compressed storage and carrying of a sleeping bag.® 

The court concludes that the chief use of these articles is in the 
sport of backpacking, a use which is not the sort of travel for which 
the luggage provision of the Tariff Schedules was intended. Use of these 
packs is use of the essential instruments with which the sport is 
practiced.°® 

Although an illustrative example of the shoulder pad was not in- 
cluded, the other evidence and testimony satisfied the court that the 
pad was designed and chiefly used as a cushion for the shoulders in 
conjunction with backpacks and was also an item of sports equipment. 


4 The 578-G Ridge Runner Bag; 579-B Trail King Bag, 584 Crestline Bag, 586-B Pathfinder Bag, and 
588-B Cougar Bag (represented by the 588-E, Ecology Bag). 

5 The 561 Overnight Bag, 562 Mini-Ruck and 563 Hiker Rucksack. 

6 The 871 Belt Pouch. 

7 The 565 Fanny Bag. 

§ The 869 Stuff Bag. 


® See Newman Importing Co. Inc. v. United States, 76 Cust. Ct. 148, C.D. 4648 (1976). 
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For the reasons expressed above, the court concluded that all these 
importations are designed and chiefly used in the sport of backpacking 
and should have been classified as sports equipment under item 735.20. 

Judgment will enter accordingly. 


(Slip Op. 81-6) 


Corporacion SusuistaTica, S.A., PLAINTIFF v. UNITED STATEs, 
DEFENDANT 


Court No. 77-11-04749 
Ink powders 


A gravure ink contains a colorant, consisting of either a pigment or a 
dye, a binder and a solvent. 

An ink powder possesses all of the components of an ink other than 
the solvent. 

In current technology the meaning of the term ‘ink powder’ is not 
restricted to a powder soluble only in water and used only for the 
preparation of writing or drawing inks. 

The imported merchandise consisting of a dye colorant and an 
ethycellulose binder constitutes a homogeneous mixture, without 
separate and distinct components, which upon the addition of the 
solvent, ethanol, becomes a liquid gravure ink suitable for printing 
in a gravure press. 

The imported merchandise, absent the solvent, is properly classi- 
fied by its eo nomine classification as an ink powder and is more 
specifically described thereby under item 405.10, TSUS. 

The transfer of the dye colorant from the image on the printed 
gravure paper to a textile material is a subsequent process which, by 
the use of heat and pressure, utilizes the favorable sublimable charac- 
teristics of the dye colorant. 


{Judgment for plaintiff] 


(Decided January 14, 1981) 


Siegel, Mandell & Davidson (Herbert T. Posner at the trial and on the brief) for 
the plaintiff. 


Alice Daniel, Assistant Attorney General; Jospeh I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Sidney 
N. Weiss at the trial and on the brief), for the defendant. 


Bor, Judge: In the above-entitled action the merchandise in 
question, consisting of powders containing benzenoid crude colors 
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and ethylcellulose, was imported from Switzerland and entered at the 
Port of San Juan, P.R. between December 1973 and December 1975. 

Upon liquidation the merchandise was classified under item 406.50, 
TSUS, providing: 


SCHEDULE 4—CHEMICALS AND RELATED PrRopucts 
PART 1—BENZENOID CHEMICALS AND PRODUCTS 


406.50 Colors, dyes, and stains (except toners), 
whether soluble or not in water, ob- 
tained, derived, or manufactured in 
whole or in part from any product 
provided for in subpart A or B 
this part 20% ad val. 


The plaintiff, however, contends that said merchandise should be 
properly classified under item 474.26, TSUS. providing: 


ScHEDULE 4—CHEMICALS AND RELATED PrRopuctTs 


PART 9—DYEING AND TANNING PRODUCTS; PIGMENTS AND PIGMENT- 
LIKE MATERIALS; INKS, PAINTS, AND RELATED PRODUCTS 


Inks and ink powders: 
® * %* * * * 


474.26 OURO FIR ie paitecmiene leew. 2% ad val’ 
Printing and lithographic inks- 


In the alternative plaintiff contends the merchandise should be classi- 
fied as ink powders under item 405.10, TSUS, providing: 


ScHEDULE 4—CHEMICALS AND RELATED PRODUCTS 


PART 1—BENZENOID CHEMICALS AND PRODUCTS 


Products obtained, derived, or manu- 
factured in whole or in part from any 
pee provided for in subpart A or 
of this part: 
* * * 
405.10 Ink powders 1.7¢ per lb. 
+11% ad val. 


The powders in question, more specifically referred to herein as 
Yellow 2100, Red 2301, Violet 2404, Blue 1561 and Blue 2505 are 
products of Ciba-Geigy, A.G., a chemical manufacturing company 
located in Switzerland. In their manufacture the colorant, a benzenoid 
dye, is combined with salt and ethylcellulose in a heavy-duty plate 
kneader. The foregoing ingredients are ground together forming a 
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homogeneous mixture. Upon the addition of a solvent consisting of 
diacetone alcohol, a globby paste is formed. After cooling, further 
kneading is continued for a considerable length of time. With the 
addition of water to the paste within the kneader, the alcohol solvent 
and the salt are dissolved forming a watery slurry. In a subsequent 
filtering process the watery substance is separated from the powder. 
The latter is then thoroughly rinsed removing all remaining traces of 
salt and solvent. The resulting powder, when dried, consists of a 
benzenoid dye colorant of approximately 75 percent and ethylcellulose 
of approximately 25 percent, with the exception of Blue 1561 which 
consists of approximately 50 percent dye colorant and 50 percent 
ethylcellulose. 

After the importation and delivery of the powder in sealed drums 
to the plaintiff at its printing plant in Puerto Rico, ethanol is added 
thereto causing the powder to liquify. This substance is thereupon 
used by the plaintiff in a standard gravure press to print desired 
patterns and designs upon customary rotogravure paper. Although 
gravure printing is used in connection with the printing of wrapping 
papers, newspapers, packaging for various products and transfer 
paper, it is the printing and sale of the latter product with which the 
plantiff is principally engaged. 

In support of the classification of the imported powders as a dye 
under item 406.50, TSUS, the defendant directs our attention to the 
nature of the image printed by the gravure press upon the paper as 
well as the result occurring when the printed image upon the paper 
is transferred to a textile in a subsequent and unrelated process 
referred to as heat transfer 

In the heat transfer process a portion of the dye colorant contained 
in the image printed on the gravure paper is caused to sublime by means 
of the application of high pressure and a high temperature ranging from 
160° to 220° C., thereby causing in turn the image or design to be 
transferred or affixed to the textile material. 

From the testimony of the witnesses presented in the trial of the 
instant action, this court concludes that the imported merchandise 
in question is not a dye. 

All witnesses are in agreement, including the defendant’s single 
witness, that a dye, without the addition of a binder cannot be used 
in a gravure press. The testimony of the defendant’s witness, Dr. 
Feeman, as well as the test report of the U.S. Customs Laboratory, 
a part of the official record of the within proceedings, acknowledge 
that the imported powder contains two components—a benzenoid 
dye colorant and a polymer binder consisting of a cellulose component.’ 


1 The report of the U.S. Customs Laboratory describes a sample: 

The sample, a dark red powder, is composed of a benzenoid dye and a synthetic plastics material 
(cellulose ester type). Schedule A information indicates it is used in the printing of paper. 

This office knows of no comparable domestic product. 
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From the evidence adduced at the trial herein, it is manifestly clear 
that ethylcellulose provides viscosity to the ink necessary to permit 
its utilization in gravure printing. The evidence likewise is undisput- 
edly clear that it is the ethylcellulose which in the printing process 
binds the dye colorant to the paper in the form of a desired image, 
thereby permitting the favorable sublimable characteristic of the 
benzenoid dye colorant contained in the printed image to be advan- 
tageously utilized in a subsequent independent heat transfer process. 
As succinctly described by the plaintiff’s expert witness, Professor 
Gryte, the grinding of the benzenoid dye colorant with the polymer, 
ethylcellulose, causes the former to become veritably encapsulated 
by the latter. The powder resulting from the grinding process contains 
no separate and distinct components and is in fact a homogeneous 
mixture, evidencing, however, the dominant characteristics of the 
ethylcellulose contained therein.? 

In its testimony challenging the liquidated classification of the 
subject merchandise, the plaintiff concurrently seeks to sustain its 
burden of establishing its claimed alternative classifications. In so 
doing, it has been clearly established without contradiction that a 
gravure ink, to which a great portion of testimony has been devoted, 
contains a colorant, consisting of a pigment or a dye, a binder and a 
solvent. It likewise appears to be without dispute that a wide variety 
of inks exist, differing both in constituency as well as in purpose. 
While writing inks may be characterized by the penetration of the 
ink into the substrate upon which it is applied, a gravure ink, on the 
other hand, is produced to provide adhesion with a minimum amount 
of penetration into the substrate. This drying process is accomplished 
by evaporation. 

In the production of gravure inks, it appears from the uncontro- 
verted evidence that dyes are frequently used as colorants. Various 
solvents are used therein including water, hydrocarbons, alcohols, 
esters, and ketones. The use of ethylcellulose as a binder in a gravure 
ink has caused the same to be characterized under the specific des- 
ignation, type B gravure inks.’ 

In referring to the respective functions of the binder and the solvent 
contained in a gravure ink, plaintiff’s witness, Mr. George, describes 
the solvent as the diluent for the ink which liquefies the binder. 
Upon completion of the printing, the solvent evaporates in the drying 
process, whereas the binder returns to its original state, binding and 
affixing the colorant to the substrate. 


2 R. 191-92. 
8V. Strauss, The Printing Industry 613. 
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In the Tariff Classification Study, Schedule 4 at 151, the Ex- 
planatory Notes state: 

Inks, also included in subpart C, are related to paints in that 

they contain a coloring agent and a liquid vehicle. [italic added.] 

It, accordingly, must be concluded that a finished ink classifiable 

under item 474.26, TSUS, necessarily must contain a liquid com- 

ponent. As may be visually observed from the subject merchandise 

represented by plaintiff’s exhibits 4-13 inclusive, the dry powder 

as imported cannot be classified a finished ink under the tariff 
schedules. 

Nor can it be successfully maintained that the subject merchandise 
may be classified an unfinished ink. The provisions of General Inter- 
pretative Rule 10(h) relating to an article, whether finished or un- 
finished cannot be deemed applicable, where, as also provided therein, 
the context requires otherwise.‘ From a consideration of the evidence 
presented, the court, however, is satisfied and, therefore, finds that 
the imported merchandise in question is, in fact, an ink powder 
which Congress has specifically described and classified under item 
405.10, TSUS, and, accordingly, the context requires that the same 
cannot be classified as unfinished ink under item 474.26, TSUS.' 

Plaintiff’s witness, Mr. George, whose extensive experience in the ink 
industry lends significant credibility to his testimony, defines an ink 
powder as possessing all of the components of an ink other than the 
solvent. His testimony reveals that the ratio of a colorant to a binder 
in a gravure ink may vary widely, dependent on the desired or re- 
quired application. Under the supervision of the witness, Mr. George, 
the imported powders, upon the addition of the solvent, ethanol, were 
tested by using the same in a gravure printing press. The printing 
produced thereby was comparable to the quality and standard recog- 
nized in the gravure printing industry. 

In the consideration of the foregoing testimony and its determinative 
effect, it is important to bear in mind that in determining whether an 
imported article is embraced within an eo nomine designation, its use 
may be considered in order to determine its identity. United States v. 
Quon Quon Company, 46 CCPA 70, C.A.D. 699 (1959) ; Trans-Atlantic 
Company v. United States, 68 Cust. Ct. 105, C.D. 4344 (1972). From 
the evidence presented the court is satisfied that the constituency of 


4 General Interpretative Rule 10(h)— 
(h) unless the context requires otherwise, a tariff description for an article covers such article, whether 
assembled or not assembled, and whether finished or not finished; * * °. 

‘Were, for the sake of argument, the merchandise in question to be described as an unfinished ink under 
item 474.26, TSUS, the court, nevertheless would be compelled to classify the same as an ink powder by 
virtue of General Interpretative Rule 10(c) providing: 

(c) an imported article which is described in two or more provisions of the schedules is classifiable in the 
provision which most specifically describes it; * * °. 
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the imported merchandise, the addition of the solvent thereto and its 
subsequent application in its liquid form in a gravure printing process 
requires the inclusion of the said imported merchandise under its eo 
nomine designation, an ink powder under item 405.10, TSUS. 

In support of the liquidated classification of the merchandise in 
question the defendant contends that an ink powder, within the mean- 
ing of the tariff schedules must be water soluble and used in the prepa- 
ration of writing and drawing inks. In so doing, it relies upon state- 
ments made in the “Dictionary of Tariff Information’’ (1924), and the 
1948 “Summaries of Tariff Information,’ both having been prepared 
by the U.S. Tariff Commission. The commodity summaries in these 
compilations were prepared, however, after the Tariff Acts of 1922 and 
1930 respectively, and cannot be said to reflect the congressional intent 
with respect to the enactment of those acts and/or the provisions con- 
tained therein. See Dodge & Alcott, Inc. v. United States, 45 CCPA 113, 
C.A.D. 638 (1958). Nor has this court been able to discover from legis- 
lative history or otherwise what specific meaning may have been 
intended by the Congress to be applied to the term “ink powder’ as 
contained in the tariff schedules. It is axiomatic that an eo nomine 
provision, without limitations or a shown contrary legislative intent, 
judicial decision, or administrative practice to the contrary, and with- 
out proof of commercial designation, will include all forms of said arti- 
cle. T. M. Duche & Sons, Inc. v. United States, 44 CCPA 60, C.A.D. 
638 (1957). Suffice it to say, that no descriptive limitations are con- 
tained with respect thereto in the said tariff schedules. 

It is, however, a well-established principle of customs law that 
tariff acts are made not only for the present but also for the future, 
thereby embracing articles produced by technologies which may not 
have been employed or known to commence at the time of the enact- 
ment of the original provision. Davis Turner & Co. v. United States, 
45 CCPA 39, C.A.D. 669 (1957). Contrary to the defendant’s assertion 
to this court, it is worthy of note that the 1968 “‘Summaries of Tariff 
and Trade Information,’ schedule 4, volume 10 at 143 indicates that 
current technology does not restrict the meaning of ink powders to 
water soluble powders, used for the preparation of writing or drawing 
inks. 

Ink powders are materials that become inks upon the addition 
of a liquid, ususally water. Ink powders are used mostly in the 
preparation of writing or drawing inks. [Italic added.] 

It may likewise be noted that the defendant in its answers to plaintiff’s 
interrogatories has admitted that today ink powders are diluted by 
solvents other than water, such as alcohols and varnishes. 

At the conclusion of plaintiff’s case, the defendant moved to amend 
its answer to conform to the evidence by alleging that the subject 
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merchandise should alternatively be classified as a mixture under 
item 409.00, TSUS, schedule 4, part 1, providing: 
409.00 
Mixtures in whole or in part of any of the 
products provided for in this subpart 3.5¢ per lb. 


+22.5% ad val. 
Plaintiff has objected to defendant’s motion as untimely and prej- 


udicial. The court agrees and the defendant’s motion is accordingly 
denied. 

The dual burden of proof imposed upon a plaintiff in the trial of an 
action of this character is onerous. In asserting an alternative classifi- 
cation, the defendant should be required to present the same in 
sufficient time so as to permit the plaintiff an opportunity to properly 
challenge the correctness thereof. To grant the proffered amendment 
to defendant’s answer after the plaintiff has rested, with the proba- 
bility that its witness, upon whom the plaintiff must rely to maintain 
its burden, are no longer available, is to place the plaintiff in a position 
which is not only prejudicial but patently untenable.® 

Accordingly, the court finds that the plaintiff has overcome: the 
presumption of correctness attached to the classification of the subject 
merchandise determined by the Customs Service and from the evi- 
dence submitted has established that the said merchandise at the time 
of importation is a gravure ink powder, obtained, derived or manu- 
factured in part from a benzenoid chemical provided for in subpart 
A or B of part 1, schedule 4 and properly classified under item 405.10 
TSUS. 


Let judgment be entered accordingly. 


(Slip Op. 81-7) 


HaarmMan & RetmeER Corporation, Puaintirr v. Unitep Starss, 
Puitre M. Kuutznicx, Secretary oF Commerce; Rosert E. 
HeErzsTEeEInN, UNDER SECRETARY OF COMMERCE FOR INTERNATIONAL 
TRADE, DEPARTMENT OF ComMMERCE; Rospert E. Cuasen, Com- 


6 Suffice it to say, that notwithstanding the denial of defendant’s motion, the proffered alternative classifi- 
cation could not be sustained with respect to the subject merchandise. In headnote 3(a) to schedule 4 mixtures 
are defined as ‘substances consisting of two or more ingredients * * * which, however thoroughly com- 
mingled, retain their individual chemical properties and are not chemically united.” 

The very testimony of plaintiff’s expert witness, Professor Gryte, upon which the defendant predicates 
the motion to amend its answer, serves to establish, without contradiction, that the subject powders are not 
a mixture within the defined limitations of the aforequoted headnote. As previously noted, Professor Gryte 
in his testimony concludes that the dye colorant in the subject powders has not retained its individual chemi- 
cal properties and that, in fact, the powders are a homogeneous mixture, evidencing the dominating effect 
of the binding agent ethylcellulose. 
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MISSIONER OF CUSTOMS; AND ALL District Directors or Customs, 
DEFENDANTS 
Court No. 81—1-00027 


Order Denying Plaintiff's Application for Temporary Restraining Order 
and Fixing Time for Hearing on Plaintiff's Motion for Preliminary 
Injunction 

(Dated January 15, 1981) 


Boz, Judge: The above-entitled proceeding having duly and regu- 
Jarly been brought on for hearing pursuant to the application of the 
plaintiff for a temporary restraining order, directing the defendants to 
restrain from the liquidation of any and all unliquidated entries of 
menthol from the People’s Republic of China entered, or withdrawn 
from warehouse, for consumption on or after October 16, 1980, the 
date which is 90 days before the date on which suspension of said 
merchandise was ordered (January 14, 1981), and 

The motion of the plaintiff for a preliminary injunction in like 
manner enjoining the defendants pending the final hearing and disposi- 
tion of the within action, and 

In said proceeding the plaintiff appearing by and through one of its 
attorneys, Terence P. Stewart, the defendants appearing by and 
through one of its attorneys, Sidney Weiss, and China National Native 
Produce and Animal By-Products Import and Export Corp. appearing 
by and through one of its attorneys, Don Cuneo, and 

It appearing to the court that the plaintiff has failed to demonstrate 
any irreparable injury resulting from the denial of its application for a 
temporary restraining order in that any reference with respect thereto 
by plaintiff’s counsel has only been of a speculative nature, and as 
expressly stated by plaintiff’s counsel most difficult to quantify, and 

It further appearing that in the present opinion of this court the 
plaintiff has not demonstrated a reasonable likelihood of prevailing on 
the merits of the action in that a determination in favor of the plaintiff 
on the merits would result in this court creating a new cause of action 
under 19 U.S.C. 1581(i), as added by the Customs Court Act of 1980, 
contrary to congressional intent, and 

By reason of the foregoing this court deems it unwarranted to grant 
the extraordinary remedy afforded by a Temporary Restraining 
Order, now therefore, it is hereby 

ORDERED that the application of the plaintiff for a temporary 
restraining order in the above-entitled action be and is hereby denied, 
and it is further 

OrpERED that the defendants and any intervenors shall serve and 
submit to plaintiff’s counsel their respective responses and accompany- 
ing briefs on plaintiff’s motion for a preliminary injunction on or 
before Friday, January 23, 1981, and it is further 
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ORDERED that a hearing on plaintiff’s motion for a preliminary 
injunction in the above-entitled action shall be held at the courthouse 
of the U.S. Court of International Trade in courtroom No. 3 thereof 
commencing at the hour of 10 a.m. on Tuesday, January 27, 1981. 


(Slip Op. 81-8) 


Att CHANNEL Propucts Corp., PLAINTIFF, ?. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 77-5—00798 
Decision 


CLASsIFICATION—SwitcHes WitH AtTracHEep WIRES 

Articles consisting of switches and attached wires, used as parts 
of television antennas, were not properly classified or adequately 
described as switches under item 685.90 of the TSUS. The wires 
serve to provide variations in inductance, a function which is not 
the opening or closing of electrical circuits, but a distinct function 
related to the reception of television signals. The proper classifica- 
tion is as parts of television apparatus under item 685.20. 


[Judgment for plaintiff] 
(Decided January 16, 1981) 


Shaw and Stedina (Charles P. Deem of counsel) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Robert 
H. White of counsel) for the defendant. 


Warson, Judge: In this consolidated action, the imported articles 
consist of switches of assorted types to which various lengths of 
wire are attached. They are chiefly used in the manufacture of indoor 
television antennas. 


Most of the merchandise was classified under item 685.90 of the 
TSUS, as switches.’ For five entries that were classified otherwise,? 


the Government conceded error and stated a claim for classification 
as switches. 

1685.90 Electrical switches, relays, fuses, lightning arresters, plugs, receptacles, lamp sockets, terminals, 
terminal strips, junction boxes and other electrical apparatus for making or breaking electrical circuits, 
for the protection of electrical circuits, or for making connections to or in electrical circuits; switchboards 
(except telephone switchboards) and control panels; all the foregoing and parts thereof * * * 8.5% ad val. 

2 The articles covered by entry Nos. 236598, 254449, 240232, 244903 and 307440 were classified as insulated 
electrical conductors under item 688.15 which reads as follows: 

688.15 Insulated (including enamelled or anodized) electrical conductors, whether or not fitted with con- 
nectors (including ignition wiring sets, Christmas tree lighting sets with or without their bulbs, and other 
wiring sets): 

* e % 

With fittings: 


* 
8.5% ad val 
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Plaintiff claims classification under item 685.20° as parts of tele- 
vision apparatus in accordance with the chief use, as parts of tele- 
vision antennas. 

The dispute centers on the function of the additional wires. The 
rotary switch portions have already been held to be switches within 
the meaning of item 685.904 

In the finished antenna, the wires connect the switch to the charac- 
teristic metal dipoles or loops which are the principal signal reception 
parts of the antenna. If that was the only purpose of the wires, the 
court might consider them inconsequential in the determination of 
the classification of this article. The wires would be minor, subsidiary 
portions and the switch itself would clearly be the only object of 
significance, or if “switch’’ was perhaps too restrictive a term to 
describe the entire importation, it would nevertheless be described 
as “other electrical apparatus for making or breaking electrical cir- 
cuits,”’ and it would still be classifiable within item 685.90.5 

However, the testimony of plaintiff’s witnesses established that the 
wires have the function of providing a variety of inductances for 
tuning; that is to say, according to the various combination in which 
they are selected by the switch, the sensitivity of the antenna to the 
signal is modified to a significant degree. The wires, therefore, not- 
withstanding their unprepossessing appearance, have a definite func- 
tion which has nothing to do with the making or breaking of circuits, 
but is an outgrowth of their intrinsic resistance to the passage of 
electricity. 

As an example, in exhibit 22, plaintiff’s witness, Von 
Recklinghausen, analyzed the imported model No. 100 and diagramed 
12 possible variations in inductance based on the attached wires. 
The same analysis was made for the other models, and the only 
differences are that in those with a two-position switch, the variations 
are limited to two. In function, the wires play the same role in all 
the importations. 


3 Radiotelegraphic and radiotelephonic transmission and reception apparatus; radiobroadcasting and 
television transmission and reception apparatus and television cameras; record players, phonographs, tape 
recorders, dictation recording and transcribing machines, record changers, and tone arms; all of the foregoing, 
and any combination thereof whether or not incorporating clocks or other timing apparatus, and parts 
thereof: 


aa * * * * * * 


685.20 Radiotelegraphic and radiotelephonic transmission and reception apparatus; radiobroadcasting 
and television transmission and reception apparatus, and parts thereof: 
Television apparatus and parts thereof 5% ad val. 
+ 4 Rembrandt Electronics, Inc. v. United States, 64 CCPA 1, C.A.D. 1175, 542 F. 2d 1154 (1976). Portions of 
the trial record in that case were incorporated herein. Although the defendant suggests that some of the 
switches involved in that case were exactly the same as these, the decisions and record do not permit more 
than surmise on that point. 
5 See, United States v. John V. Carr & Son, Inc., 61 CCPA 41, 45, C.A.D. 1116, 495 F. 2d 771 (1974). 
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From the standpoint of functional analysis, the importation consists 
of a portion that is a switch and a portion that provides variable 
inductance. The court believes that an object with this additional 
function is not accurately described as a switch or as any other 
electrical apparatus for making or breaking electrical circuits. To 
engage in an attempt to evaluate the relative importance of these 
two functions would be futile. What 2s important, is that the object 
possesses a distinct and significant part whose function is inconsistent 
with classification merely as a switch. As the Court of Customs 
and Patent Appeals has noted,® these are primarily matters of statu- 
tory interpretation. While no one doubts that the provision for 
switches will cover all forms and varieties,’ there comes a poin} 
where the addition of parts and functions transforms the object 
into something else. 

In this case the court finds that the importations are intermediate 
hybrid objects which are best treated in accordance with their use 
and most accurately described as parts of television apparatus. In 
their condition as imported, they are not articles within the common 
meaning of switches, and the testimony established that they are 
not normally sold or conside:ed as such in the trade.® 

The case of Craig Corporation v. United States, 75 Cust. Ct. 161, 
C.D. 4822 (1975) offers an instructive contrast to this case. In 
Craig, supra, the court held that foot switches for tape recorders 
were properly classifiable as switches even though they had, in addi- 
tion to the actual switch, such parts as a housing, a pedal, springs, an 
electrical cord, and a strain device for the cord. The court reasoned 
that the paraphernalia were all solely related to the switch function. 
Here, the wires have an inductance function, which is a distinct and 
significant additional characteristic, and does not serve the switch 
function of making and breaking circuits. 

For the reasons expressed above, the proper classification of these 
articles is as parts of television apparatus under item 685.20, dutiable 
at the rate of 5 percent ad valorem. 

Judgment will enter accordingly. 


6 Englishtown Corporation v. United States, 64 CCPA 84, C.A.D. 1187, 553 F. 2d 1250 (1977). 
7 Nootka Packing Co. v. United States, 22 CCPA 464, T.D. 47464 (1935). 
8 The invoicing of these importations is considered to be without significance by the court. 
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Appeal to US. Court of International Trade 


Appeal 81-6.—United States v. J. E. Mamiye & Sons, Inc.—Tors 
Bags—ArtTicLEs OF TEXTILE MatTEerRIALS—HANDBAGS OR 
Luaeace or TExTILE Matertats—TSUS—Appeal from C.D. 
4878. 


In this case certain tote bags were classified under item 389.60, or 
renumbered item 389.62, Tariff Schedules of the United States, as 
modified by T.D. 68-9, as articles of textile materials, and assessed 
with duty at 25 cents per pound plus 15 per centum ad valorem. 
Plaintiff-appellee claimed that the merchandise was properly dutiable 
at 20 percent as handbags or, alternatively, as luggage of textile 
materials as provided for under item 706.24, as modified by T.D. 
68-9. The Customs Court held that the tote bags were used primarily 
by women as handbags, as defined in headnote 2(b), schedule 7, 
part 1, subpart D, TSUS, and were properly dutiable as handbags 
as claimed by plaintiff. In view of its conclusions, the court did not 
consider the luggage issue. 

In its notice of appeal defendant-appellant states it is dissatisfied 
with the decision and judgment of the court and requests the court 
of appeals, pursuant to sections 1541(a) and 2601 (a) and (b), title 28, 
United States Code, to review the questions involved therein and 
to grant such relief in the premises as to the court shall seem just. 

81 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury deci- 
sions, the listing describes the issues involved and is intended to aid 
Customs officers and concerned members of the public in identifying 
matters of interest which recently have been considered by the Office 
of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue N.W., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Buuuetin, through 
December 8, 1980 are available in microfiche format at a cost of $27.15 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the micrcfiche now available and for subscriptions 
should be directed to the Legai Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated: January 27, 1981. 

B. James Fritz, 
Director, 
Regulations and Information Division. 


Date of 
decision File No. Issue 


11-21-80 104921 Vessels: Vessel repair duty accruing under 19 U.S.C. 
1466 on emergency repairs performed in Canada 
1- 7-81 104945 Containers: Classification of bulk liquid bags as instru- 
ments of international traffic 
1- 7-81 104946 Vessels: Use of Canadian built and registered vessel in 
salvage operations conducted within U.S. waters 
near the United States-Canadian boundary 





Date of 
decision 


12-17-80 
1-12-81 
12- 3-80 
12-13-80 
1- 7-81 
12-16-80 
12-18-80 
12-19-80 
12- 9-80 
12- 9-80 
11-25-80 
12— 4-80 
1- 6-81 
12-31-80 
12- 9-80 
12-17-80 
12-18-80 
12-18-80 
12-18-80 
12-10 80 
8- 7-80 
12-18-80 
12- 9-80 
12-19-80 


10-30-80 
12-18-80 


12— 9-80 
12— 4-80 
12-18-80 
12-11-80 


12- 4-80 
12-18-80 
12-— 9-80 


UNPUBLISHED CUSTOMS SERVICE DECISIONS 


File No. 


104952 
104973 
710465 
713586 
714074 
714246 
061748 
061773 
062739 
063829 
064722 
064941 
065045 
065525 
065636 
065649 
065676 
065693 
065704 
065771 
066088 
066150 
066228 
066247 


066254 
066581 


066659 
066685 
066756 
066763 


066765 
066770 
066866 


Issue 


Vessels: Relief from duty under 19 U.S.C. 1466 on the 
cost of vessel repairs 

Vessels: Use of foreign-built hovercraft as a training 
vessel for the U.S. Navy 

Entry: Enforcement of International Trade Commission 
exclusion order on doxycycline 

Country of origin marking: Gas cylinder caps 

Country of origin marking: Ball bearings 

Country of origin marking: Imported articles featuring 
the word American in the trademark and trade name 

Classification: Metal flower and beach baskets contain- 
ing candy dutiable as part of the value of the candy 
(157.10) 

Classification: American selling price: footwear (700.60) 

Classification: Aluminum smelting plant components 

Classification: Thrust bearing assembly used conjunc- 
tively with an antenna mast support (657.40) 

Classification: Cordless electric feed cart (666.00) 

Classification: Men’s and women’s ski wear (380.00, 
380.04, 380.12, 380.39, 380.84, 382.00, 382.04, 382.33, 
382.81) 

Classification: Toy bartender figure with electric 
motor (737.95) 

Classification: Women’s knit wool underwear (378.05) 

Classification: Metal fastner or cotter (646.42) 

Classification: Metal trademark label as ornamentation 

Classification: Electrically powered passenger trans- 
portation train (690.10) 

Classification: Life vests (790.39) 

Classification: Self-adhesive hook (772.15, 774.55) 

Classification: Seamless alloy steel boiler tubes (606.00, 
606.02, 610.52) 

Classification: Criterion to establish classification of 
portable electric typewriters 

Classification: Lead oxide material derived from lead 
batteries (603.50, 624.03) 

Classification: Agricultural conveyor belts (358.16, 
666.00, 870.45) 

Classification: Hygienic disposable mop components 
(772.15, 772.35, 774.55, 389.62, 657.40) 

Classification: Denim pants (382.00) 

Classification: Hooded one-piece rubberized snowsuit 
(376.56) 

Classification: Milk replacer products (183.05) 

Classification: Toy pinching device (737.95) 

Classification: Soft drink maker (654.01, 772.15) 

Classification: Aquadrive system to reduce noise and 
vibration in boat engines (680.95) 

Classification: Steel keyring assembly (657.25) 

Classification:. Polyester braided rope (348.00) 

Classification: Polyester knit fabric golf cap (703.05) 





International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
Certain SurFAcE GRINDING Ma- 
CHINES AND LITERATURE FOR THE 

Promotion THEREOF 


Investigation No. 337-TA-95 


Notice of Investigation 


AGENCY: U.S. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on December 15, 1980, under 
section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf of 
Brown and Sharpe Mfg. Co., Precision Park, North Kingstown, R.I. 
02852. The complaint alleges unfair methods of competition and 
unfair acts in the importation of certain surface grinding machines 
and literature for the promotion thereof into the United States, or 
in their sale, by reason of copyright and trademark infringement, 
palming off, reverse palming off, false designation of origin, trade libel, 
and misappropriation of trade dress and trade name, the effect or 
tendency of which is to destroy or substantially injure an industry, effi- 
ciently and economically operated, in the United States. 

The complainant requests that, during the investigation, a tempo- 
rary exclusion of the imports in question be ordered and that, after a 
full investigation, a permanent exclusion order and cease and desist 
order be issued by the Commission. 
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AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) and 
in section 210.12 of the Commission’s Rules of Practice and Procedure. 


SCOPE OF THE INVESTIGATION: Having considered the com- 
plaint, the U.S. International Trade Commission, on January 14, 
1981, ordered that— : 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337(b)), an investigation be instituted to determine 
whether there is reason to believe there is a violation and whether 
there is a violation of subsection (a) of section 337 in the unlawful 
importation of certain surface grinding machines and literature for 
the promotion thereof into the United States, or in their sale, by 
reason of copyright and trademark infringement, palming off, reverse 
palming off, false designation of origin, trade dress and trade name, 
the effect or tendency of which is to destroy or substantially injure 
an industry efficiently and economically operated, in the United States; 

(2) For the purpose of this investigation so instituted, the following 
are heréby named as parties upon which this notice of investigation 
shall be served: 

(a) The complainant is— 

Brown & Sharpe Mfg. Co. 
Precision Park 
North Kingstown, R.I. 02852 


(b) The respondents are the following companies allegedly engaged 
in the unlawful importation of such articles into the United States, or 
in their sale, and are parties upon which the complaint is to be served: 

Lian Feng Machine Co. 
93 Chung Shan Road 
Fengyuan/Taiwan 420 R.O.C. 


Jet Equipment and Tool 
1901 Jefferson Avenue 
Tacoma, Wash. 98402 


Ramco Machinery Sales 
16128 Ledwell Street 
Van Nuys, Calif. 91406 


Jones and Henry Tool Co. 
2910 South Santa Fe Avenue 
Los Angeles, Calif. 90058 


Langford Machinery 
1516 South Grand Avenue 
Santa Ana, Calif. 92705 
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Performance Machine Tool 
101 Timberline Court 
Danville, Calif. 94526 


Cactus State Machinery 
2737 West McDowell 
Phoenix, Ariz. 85009 


Sigma Machinery Inc. 
8230 Haskell Avenue 
Van Nuys, Calif. 91406 


Select Machine Tool and Supply Co. 
7606 South Ramis Street 
Bellgarden, Calif. 90202 


Cassiere Machinery Company 
145 Crary Street 
Providence, R.I. 02903 


KBC Machinery 
6300 Eighteen Mile Road 
Sterling Heights, Mich. 48077 


Ralmike’s Tool-A-Rama 
4405 South Clinton Avenue 
South Plainfield, N.J. 07080 


Bob’s Machinery Sales 
1221 East 9 Mile Road 
Ferndale, Mich. 48220 


Although listed as a proposed respondent in the complaint, H. Leach 
Machinery Co. has not been named a party respondent in this investi- 
gation because that firm has entered into-a settlement agreement with 
the complainant which provides that Leach will cease and desist from 
the importation and sale of surface grinding machines manufactured 
by Lian Feng. 

(c) For the purpose of the investigation so instituted, Louis S. 
Mastriani, U.S. International Trade Commission, 701 E Street NW.., 
Washington, D.C. 20436, is hereby named Commission investigative 
attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

SUPPLEMENTARY INFORMATION: Responses must be sub- 
mitted by the named respondents in accordance with section 210.21 of 
the Commission’s Rules of Practice and Procedure (19 CFR 210.21). 
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Pursuant to sections 201.16(d) and 210.21(b) of the rules, such re- 
sponses will be considered by the Commission if received not later than 
twenty (20) days after the date of service of the complaint. Extensions 
of time for submitting a response will not be granted unless good and 
sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 

The complaint, except for any confidential information contained 

therein, is available for inspection during official working hours (8:45 
a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436, 
telephone 202-523-0161. 
FOR FURTHER INFORMATION CONTACT: Louis S. Mastriani, 
Commission investigative attorney, Unfair Import Investigations 
Division, U.S. International Trade Commission, telephone 
202-523-0489. 

By order of the Commission. 

Issued: January 16, 1981. 

Kennet R. Mason, 
Secretary. 


In the Matter of 
CrrTAIN HEADBOXES AND PapPER- 
MAKING Macnuine Formine Sxc- Investigation No. 337-TA-82 
TIONS FOR THE CoNTINUOUS 
PropucTION oF PapER, AND 
CoMPONENTS THEREOF 


Commission Hearing on the Presiding Officer’s Recommendation and on 
Relief, Bonding, and the Public Interest, and the Schedule for Filing 
Written Submissions 


AGENCY: US. International Trade Commission. 


ACTION: The scheduling of oral arguments and briefing for investi- 
gation No. 337-TA-82, certain headboxes and papermaking machine 
forming sections for the continuous production of paper, and com- 
ponents thereof. 
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Notice is hereby given that the presiding officer has issued a 
recommended determination that there is a violation of section 337 of 
the Tariff Act of 1930 (19 U.S.C. 1337) in the unauthorized importa- 
tion into the United States and sale of the headboxes and papermaking 
machine forming sections for the continuous production of paper, and 
components thereof, which are the subject of the Commission’s 
investigation. Accordingly, the recommended determination and the 
record of the hearing have been certified to the Commission for review 
and a Commission determination. Interested persons may obtain 
copies of the nonconfidential version of the presiding officer’s recom- 
mendation (and all other public documents on the record of the in- 
vestigation) by contacting the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Room 161, Washington, 
D.C. 20436; telephone 202-523-0161. 

COMMISSION HEARING: The Commission will hold a public 
hearing on February 24, 1981, in the Commission’s Hearing Room, 
701 E Street NW., Washington, D.C. 20436, beginning at 10 a.m. 
The hearing will be divided into two parts. First, the Commission will 
hear oral arguments on the presiding officer’s recommended deter- 
mination that a violation of section 337 of the Tariff Act of 1930 
exists. Second, the Commission will hear presentations concerning 
appropriate relief, the effect that such relief would have upon the 
public interest, and the proper amount of the bond during the Presi- 
dential review period, in the event that the Commission determines 
that there is a violation of section 337. These matters will be heard 
on the same day in order to facilitate the completion of this investi- 
gation within time limits established under law and to minimize 
the burden of this hearing upon the parties. The procedure for each 
portion of the hearing follows. 

ORAL ARGUMENTS: Any party to the Commission’s investigation 
or any interested Government agency may present an ora] argument 
concerning the presiding officer’s recommended determination. Such 
arguments will be limited to 30 minutes. Each party or interested 
agency may reserve 10 minutes of its allotted time for rebuttal. The 
oral arguments will be held in the following order: complainant, re- 
spondents, interested agencies, and the Commission investigative 
attorney. Any rebuttals will be held in this order: respondents, 
complainant, interested agencies, and the Commission investigative 
attorney. 

ORAL PRESENTATIONS ON RELIEF, BONDING, AND THE 
PUBLIC INTEREST: If the Commission finds that a violation of 
section 337 has occurred, it may issue (1) an order which could result 
in the exclusion of the subject articles from entry into the United 
States or (2) an order which could result in the respondents being 
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required to cease and desist from engaging in unfair methods of 
competition or unfair acts in the importation and sale of such articles. 
Accordingly, the Commission is interested in hearing presentations 
which address the form of relief, if any, which should be ordered. 

If the Commission finds that a violation of section 337 has occurred 
and orders some form of relief, the President has 60 days to approve 
or disapprove the Commission’s action. During this period, the subject 
articles would be entitled to enter the United States under a bond in 
an amount determined by the Commission and prescribed by the 
Secretary of the Treasury. The Commission is therefore interested in 
hearing presentations concerning the amount of the bond, if any, 
which should be imposed. 

If the Commission concludes that a violation of section 337 has 
occurred and orders some form of relief, it must consider the effect of 
that relief upon the public interest. The factors which the Commission 
will consider include the effect that an exclusion order or a cease and 
desist order would have upon (1) the public health and welfare, (2) 
competitive conditions in the U.S. economy, (3) the U.S. production 
of articles which are like or directly competitive with those which 
are the subject of the investigation, and (4) U.S. consumers. 

Following the oral arguments on the presiding officer’s recommenda- 
tion, parties to the investigation, interested agencies, public interest 
groups, or any interested members of the public may make oral 
presentations on the issues of relief, bonding, and the public interest. 
Such presentations will be limited to 15 minutes. Participants will 
be given an additional 5 minutes for closing arguments after all 
presentations have been concluded. The Commission investigative 
attorney wil] be allotted the full time available to a party. Oral 
presentations on relief, bonding, and the public interest will be heard 
in the same order as oral arguments on the recommended 
determination. 

WRITTEN SUBMISSIONS: In order to give greater focus to the 
hearing, the parties to the investigation, interested agencies, and the 
Commission investigative attorney are encouraged to file briefs on 
the issues of violation (to the extent they have not already briefed 
that issue in their written exceptions to the presiding officer’s recom- 
mended determination), remedy, bonding, and the public interest. 
Such briefs must be filed not later than the close of business on Feb- 
ruary 17, 1981. During the course of the hearing, the parties may be 
asked to file posthearing briefs. 

NOTICE OF APPEARANCE: Written requests to appear at the 
Commission hearing must be filed with the Office of the Secretary by 
February 17, 1981. 
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ADDITIONAL INFORMATION: The original copy and 19 true 
copies of all briefs and written comments must be filed with the Office 
of the Secretary not later than February 17, 1981. Any person desiring 
to discuss confidential information, or to submit a document (or a 
portion thereof) to the Commission in confidence, must request in 
camera treatment unless the information has already been granted such 
treatment by the presiding officer. All such requests should be directed 
to the Secretary to the Commission and must include a full statement 
of the reasons why the Commission should grant such treatment. 
Documents or arguments containing confidential information approved 
by the Commission for in camera treatment will be treated accord- 
ingly. All nonconfidential written submissions will be available for 
public inspection at the Secretary’s Office. 

Notice of this investigation was published in the Federal Register 
of April 8, 1980 (45 F.R. 23832). 
FOR FURTHER INFORMATION CONTACT: Phyllis N. Smithey, 
Esq., Office of the General Counsel, Room 224, U.S. International 
Trade Commission; telephone 202-523-0321. 

By order of the Commission. 

Issued: January 12, 1981. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN MopuLarR PusHBUTTON 
SWITCHES AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-96 


Notice of Investigation 


AGENCY: U.S. International Trade Commission. 

ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 
SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on December 15, 1980, 
under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf 
of ITT Schadow, Inc., 8081 Wallace Road, Eden Prairie, Minn. 
55344. The complaint alleges unfair methods of competition and unfair 
acts in the importation of certain modular pushbutton switches and 
components thereof into the United States, or in their sale, because 
such pushbutton switches are alleged to infringe claims 1, 10, and 14 
of U.S. Letters Patent Re 27,963 and claims 1 through 4, 7, 11, and 12 
of U.S. Letters Patent 4,044,213. Moreover, the complaint alleges that 
the effect or tendency of the unfair methods of competition and unfair 





INTERNATIONAL TRADE COMMISSION NOTICES 91 


acts is to substantially injure an industry, efficiently and economically 
operated, in the United States. 

Complainant requests the Commission, following a full investiga- 
tion, to order permanent exclusion from entry into the United States of 
the articles in question, to order the below identified respondents to 
cease and desist the unlawful acts recited herein and to provide such 
other relief as the Commission deems appropriate. 

AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) and 
in section 210.12 of the Commission’s Rules of Practice and Procedure 
(19 CFR 210.12). 

SCOPE OF THE INVESTIGATION: Having considered the com- 
plaint, the U.S. International Trade Commission, on January 14, 1981 
ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337), an investigation be instituted to determine whether 
there is a violation of subsection (a) of section 337 in the unlawful 
importation of certain modular pushbutton switches and components 
thereof into the United States, or in their sale, by reason of such 
switches’ allegedly infringing claims 1, 10, and 14 of U.S. Letters 
Patent Re 27,963 and claims 1 through 4, 7, 11, and 12 of U.S. Letters 
Patent 4,044,213, the effect or tendency of which is to substantially 
injure an industry, efficiently and economically operated, in the United 
States; 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 

(a) The complainant is— 


ITT Schadow, Inc. 
8081 Wallace Road 
Eden Prairie, Minn. 55344 


(b) The respondents alleged to be engaged in the importation into, 
or sale in, the United States of articles allegedly infringing claims 1 
through 4, 7, 11, and 12 of U.S. Letters Patent 4,044,213 are: 


Hosiden Company, Ltd. 
4-33-1 Chrome Kitakuhoji 
Yao City 

Osaka, Japan 

Hosiden Company 


311 Lively Boulevard 
Elk Grove Village, Ill. 60007 
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(c) The respondents in paragraph (b) above and the following 
additional respondents are alleged to be engaged in the importation 
into, or sale in, the United States of articles allegedly infringing claims 
1, 10, and 14 of U.S. Letters Patent Re 27,963: 


Electronic Components Groupe 
26 North Fifth Street 
Minneapolis, Minn. 55403 


Tanaka Electronics, Inc., Ltd. 
1-20-53 Kawara Zone 
Koshigaya Samitama Pref. Japan 


Toneluck Electronics Industrial Co., Ltd. 
F Tat Factory, Flat B, 23/F 

4 Heung Yip Road 

Wong Chuck Fang, Hong Kong 


Seewold Company 
55 Reservation Road 
Andover, Mass. 01810 


(d) The complaint is to be served on all of the above identified 
respondents, and 

(e) For the purpose of the investigation so instituted, John Milo 
Bryant, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, is hereby named Commission investigative 


attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 

Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the pre- 
siding officer. 
SUPPLEMENTARY INFORMATION: Responses must be sub- 
mitted by the named respondents in accordance with section 210.21 
of the Commission’s Rules of Practice and Procedure (19 CFR 210.21). 
Pursuant to sections 201.16(d) and 210.21(b) of the rules, such re- 
sponses will be considered by the Commissiom if received not later 
than 20 days after the date of service of the complaint. Extensions of 
time for submitting a response will not be granted unless good and 
sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 
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The complaint, except for any confidential information contained 

therein, is available for inspection during official working hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0161. 
FOR FURTHER INFORMATION CONTACT: John Milo Bryant, 
Commission investigative attorney, Unfair Import Investigations 
Division, U.S. International Trade Commission; telephone 
202-523-0419. 

By order of the Commission. 

Issued: January 19, 1981. 

KENNETH R. Mason, 
Secretary. 


Notice 


The Office of the Administrative Law Judges of the United States 
International Trade Commission has compiled an index digest of 
investigations conducted under section 337 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1337). The index in its present form covers 
investigations through Inv. 337-TA-89 and is approximately 350 
pages in length. We expect to update the index by issuing supplemental 
pages as necessary. 

We plan to make copies available to anyone interested. In order to 
plan for printing and microfilming, we are offering the public the 
opportunity to order copies in advance. We will have a limited number 
of copies for sale, in addition to those ordered in advance. 

If you wish to order one or more copies, please fill in the blanks 
below and return the entire notice to the Office of the Secretary, United 
States International Trade Commission, 701 E Street, NW., Wash- 
ington, D.C. 20436. When the index is shipped you will be billed. 








Please send__ printed copies of the index at an estimated price 
of $4.00 each. 


Please send ___ microfiche copies of the index at an estimated 
price of $1.50 each. 





Index 
US. Customs Service 


Treasury decisions: T.D. No. 
Parts 4 and 103, Customs Regulations amended, vessel manifest 
filling procedure and disclosure requirements 
Customs approved public gauger 
Cotton, wool, and manmade fiber/restriction on entry/Taiwan 
Foreign currencies: Daily rates for countries not on quarterly list/ 
January 12-16, 1981 
Customs Service decisions: 
Appeals and protests: Timeliness of protest; bulletin notice of liquida- 


Bonds: Termination of liability on Customs clarification of terms_-_- 

Brokers: Powers of attorney: Powers of attorney granted to employees 
of broker: Filing requirement 

Carrier control: 

Use of non-coastwise-qualified suction dredges to enlarge naviga- 
tion channels 

Movement of dredged material through floating pipeline; 46 
U.S.C. 292 

Application of coastwise laws to crane barge engaged in salvage 
operations 

Classification: 

Whether an article is ornamented in an accepted trade sense--__ 
Exterior wall finishes; application of similitude clause in item 
798.00, TSUS 

Collections and refunds: 

Tonnage tax and light money paid on vessel exempt from such 
payments 

Tonnage tax and light money paid on vessel exempt from such 
payments 

Containers: 

Foreign-built containers unloaded in the United States and used 
in domestic traffic prior to exportation 

Permitted domestic movements of foreign containers; section 
10.41a, Customs Regulations 

Drawback: 

Exportation of aircraft by entry into international traffic 

‘‘Appearing In” method as basis for claim; records of waste-_-_ 

Effect of machining/threading of stainless steel fittings in foreign- 
trade zonal country of origin marking requirements 

Effect of pre-entry examination of merchandise on claims under 
19 U.S.C. 1313(c) 


94 
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Customs Service decisions—Continued T.D. No. 
Duty assessment: Determination of appraised value as prereq- 
uisite for filing American manufacturer’s petition 81-36 
Entry: 
Whether a parent corporation may enter merchandise consigned 
to its subsidiary 81-40 
Whether a civil aircraft which previously received drawback is 
entitled to duty-free entry under the civil aircraft agreement__ 81-28 
Regulatory revisions to power of attorney form to eliminate 
corporate seal requirement, certification of corporate principal 
and second officer’s signature 81-51 
Exemptions: Customs treatment of U.S. residents who own or rent 
vacation homes in foreign countries 81-27 
Instruments of international traffic: Radioactive isotope containers__ 81-38 
Marking: Special country of origin marking requirements; travel 
clock cases and dials 81-33 
Value: Effect of further processing operations in intermediate 
country 81-35 
Vessel entrance: Foreign vessels arriving from foreign or domestic 
Botte SS eo. 2 ee ho OS a Se ae ene eee a eA 81-30 
Vessel repairs: Dutiability of repairs covered by warranty of foreign 
shipyard; applicability of ‘‘one-round voyage”’ rule 


U.S. GOVERNMENT PRINTING OFFICE : 1981 
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